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(Testimony of Charles P. Brewer.) 

A. The information—the only information J 
had on ant syrup was that Paramount was buying 
their ant syrup, and that is the only ant syrup I 
ever saw with Paramount at the time. 

Q@. So that there will be no question about this, 
will you run through these exhibits hastily, not tak- 
ing too much time, Exhibits No. 5-1 to No. 5-24, and 
tell any information that was ever given to you by 
anybody connected with the Paramount Pest Con- 
trol Service as to any of these concoctions? Make it 
as rapid as possible. 

A. The sprays that I see here is Fly Spray F2, 
Bed Bug Spray—I was told to buy those from the 
Shell Oil Company and use them. Fungus, I never 
saw—never saw any of their products. 

Q. Refer to the exhibit number, please. 

A. No. 5-6, Insect Powder, that was mixed by 
them, and I never had the formula for mixing it. 

Moth Crystals, to my knowledge, was bought on 
the open market. I never bought any Moth Spray 
F2. 

Phosphorous Paste, they bought in five-gallon lots 
from jobbers. [188] 

Rat Kilzum; Mouse Grain—Most of them are 
zine phosphide poisons only that were mixed up as 
we went along or mixed them up on the job under a 
warehouse, for instance. 

This Roach Powder with—I e¢an’t even pro- 
nounce it, Exlnbit 5-17. I don’t know anything 
about that. 
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Sodium fluoride is bought upon the open market. 
Exhibit 5-19. 

The Sodium Fluoroacetate labels are bought, the 
Paramount labels that I have seen on their cans of 
1080, which is the common term for Sodium Fluoro- 
acetate, which is bought from the Montsanto Chemi- 
eal Company in St. Louis, Missouri. 

-'Termite and Fungus Mixture—That is 5-21. So- 
dium Fluoroacetate (5-22), and Exhibit 5-21 is an 
envelope I never saw. 

Q. Outside of the information that you acquired 
from watching Mr. Duncan put out this bait for 
rodents, was any information ever given to you 
about any of the formulas and processes of Para- 
mount Pest Control Service ? 

A. Not to my knowledge was any technical in- 
formation given. 

Q. Was there any other information, technical 
or otherwise, about their formulas? 

A. No, not formulas. 

Q. Jumping for a moment to the time that vou 
went into business for vourself in August, 1946, 
have you in the conduct of your business—l mean 
August, 1947—used any of these products [189] or 
formulas of the Paramount Pest Control Service? 

A. No, © have not. 

®. Where have you bought the things that vou 
have used to carry on your business? 

A. I bought them from different drugstores, 
from different drug concerns, such as MeKesson- 
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Robbins; some articles like mouse traps, and all, I 
bought from Chown Hardware, and spots of that 
kind. 

Q. Did you retain, when you went into business 
in 1946, any of the formulas or products of Para- 
mount Pest Control Service? 

A. You mean August Ist, 19477 

@. Yes: A. I did not. 

Q. Coming back now, under what arrangement 
did you come to Portland? 

A. Under the arrangement of $250 a month 
salary. 

Q. There has been testimony in the case that, at 
some time, in California, you were shown a copy of 
one of these franchises. What is the fact as to that? 

A. I didn’t see a copy of the franchise. I knew 
that there was a franchise that they did give to 
different men in the territories where the amount of 
business would support a franchise. 

Q. Did you have any discussion with anybody 
down there about a franchise? [190] 

A. Yes, T talked with Mr. Sibert about one. It 
was a lenethy conversation and he told me that the 
Portland territory was in the red and that he would 
send me up here as manager and, when this business 
got up to $4,000 to #5,000 a month, it would be 
enough to support itself, and then I would have a 
franchise. 

Q@. In the meantime vou received what? 

mA. #250 w»nonthesalarx 
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Q. What date did you come to Portland? 

A. I think T entered the State of Oregon on 
about the 8th day of April. 

Q. Who came with vou? 

A. Harold Hilts. 

Q. What was done when you came to Portland? 

A. Well, we got a room, I believe, at the Roose- 
velt’ Hotel or the Congress Hotel—I stayed in sev- 
eral the next few months; I don’t remember which 
was which. Harold Hilts attended to the business 
end of it, as far as I know. In fact 

Q. What do you mean, the business end of it? 

A. He went out and talked to the former mana- 
ger and got the books of the company to pull and 
audit er something. I stayed around the hotel. Mr. 
Glenn Fisher arrived up here around the 9th or 
10th of April, and they called Mr. Taylor, the for- 
mer manager, in for a conference and fired him. Mr. 
Fisher did this. Then My. Harold Hilts showed me 
the books. 


Mr. Fisher went back to California immediately 
after [191] that; in fact, that day; and Harold 
Hilts showed me how the hooks were handled, what 
they looked like, what different books there were, 
that evening until eleven o’clock. and the next morn- 
ing he showed me again, to the best of his ability, 
and the best I could learn, what was going on. Then 
he took the plane back that day for San Francisco. 

4). Did that leave anybody here for the Para- 
mount Pest Control Service except yourself? 
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A. There was one man, Ray Warmuth, that was 
working for them at the time. It seems he was 
working part time. [ dont know just what the 
arrangement was. I saw lim three or four times 
during the month of April. That is all T saw him. 

Q. Did they have an office? 

A. Not an office; they had a call office where 
phone ealls could come in, and Hilts had brought 
down the books and typewriter and office parapher- 
nalia, all of that, this, that and the other, to the 
hotel room and left it there with me. 

Q. You started in to operate from the hotel? 

A. JI was in the hotel until I could find an 
office. 

Q. When did you find an office ? 

A. About May Ist. 

Q. Did you sign up a lease? 

A. No, there was no lease on the office. I was 
offered a lease, but I never signed one. 

Q. You did sign a lease on the warehouse? [192] 

A. I did. 

Q. Yesterday counsel asked Mr. Sibert whether 
or not vou had violated any provisions of the fran- 
ehise and he said you had taken this lease in your 
name. Will vou explain that to the Court? 

A. The lease was made out to Charles P. Brewer, 
doing business as Paramount Pest Control Serviee. 

Q. Why did you make it out that way ? 

A. That was the understanding as to who owned 
the business and how it was named, and my insur- 
ance has been ordered in that name, and that was 
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the name. Our insurance was in the name of Charles 
P. Brewer, doing business as Paramount Pest Con- 
trol Service. 

@. Who had ordered that insurance? 

A. That had been ordered from the Oakland 
office, through their agent in Oakland. 

Q. That was prior to the time this corporation 
had been organized, was it? 

A. No, they had been organized at the time, be- 
cause my insurance was dated September 1, 1946. 

@. Where were the poisons and things kept 
when you first started in? 

A: What I did not have in the hotel, which was 
not much, was out to Taylor’s home when I arrived 
here. They wanted it out of there immediately. We 
had to move it to Ray Warmuth’s garage. It was 
right on the sidewalk, and had no doors to it, and 
the [193] kids were playing in it and causing trou- 
ble, and I tried to find a warehouse for it and I 
finally got it into Crosby’s Garage until I could find 
reom in a building where I could locate it, other 
than in somebody’s personal garage. 

@. You have testified you were to be paid $250 
& month until business got to, you say, about $4,000 
or $5,000 a month? A, Wawa 

Q. At any time, up to the time you severed 
your connection, did the business reach that 
volume? A. It never did. 

Q. What was the volume of business in the year 
from July 1, 1946, to June 30, 1947, in round 
figures ? 
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A. Well, I don’t know the division of the entire 
one year, but the thirteen months, the entire time of 
the franchise, it hit around $35,000, in round figures. 

Q. Did you pnt any money in the business when 
you first started in here? 

A. Yes, I opened the bank aceount at the First 
National Bank with $1,000 of my own personal 
money to carry the payroll and expenses until it 
would get some money into the organization. 

Q. When did Mr. Duncan come up? 

A. The first time he came up was May, around 
May, somewhere around May 10th. 

Q. What did he do while he was here? 

A. He trained three days—He was here around 
eight to ten [194] days in Oregon, but he trained 
Rightmire three days and then he left here on the 
Eastern Oregon service run and serviced through 
up the Columbia River to the Idaho line and back 
through Burns and Bend, Oregon, and back into 
Portland. 

@. Then, when did he come later? 

A. I believe it was in October or November, the 
next time he came up. 

Q. What did he do from that time on? 

A. He was here with me, training men in the 
southern part of the state that T couldn’t go down 
there and train. He was down there for two weeks 
or three weeks. [ don’t know just the exact time. 
He went from there up to Washington and he 
worked up around Spokane. Washington, for the 
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Paramount Pest Control Service for a period of, 
T don’t know, two weeks to a month or six weeks. IL 
don’t know. 

Q. By the way, there were some magazines 
marked as exhibits in this case, purporting to be 
devoted to insect control and so forth. Those are 
not put out by the Paramount Pest Control Service, 
are they? A. No, they are not. 

Q. Are they ever sold to the public? 

A. They are sold to the public. 

Q. In dealing with these other people from 
whom you buy in your business, can you get data 
from them as to insect control and rat control ? 

A. Oh, yes. The Zehiung Chemical Company 
will give you any information you want on the 
eontrol of any of them insects. 

Q. Can you tell the Court, in round figures, 
about how many new accounts you procured in the 
thirteen months you were with Paramount Pest 
Control Service? 

A. I would say between four and five hundred 
accounts. 

Q. About how many accounts did they have 
when you came here? 

A. I would say, not calling Safeway Stores as 
all individual ones, I would say somewheres around 
100 to 150. 

Q. Was there, at any time, any complaint made 
to you by anybody connected with Paramount Pest 
Control Service as to your conduet of their business 
in the State of Oregon? 
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A. No. They always thought that I was domg a 
wonderful job up here, and bragged on this as being 
one of the best territories in the organization. 

Q. How did it happen, Mr. Brewer, that you 
transferred from this $250 a month to the signing 
of this franchise? 

A. Mr. Sibert eame up here the latter part of 
June, I would say after the 25th, some time, and he 
said—he stayed out at our home; that was a com- 
mon oceurrence between us—and he told me at my 
home that he was going to let me have a franchise. 
I said I did not want any part of a franchise; the 
business is in the red; and I could not support a 
franchise, and he said, ‘‘T have got to dump it.’’ He 
said, ‘‘I have got to dump the business. We are 
incorporating in the State of California the first 
day of [196] July, and the State of Oregon is op- 
‘erating in the red, and we cannot incorporate if we 
take a portion of our territory operating in the 
red. He told me that I would have to take a fran- 
chise out, or I was out at that time. 

Q. At that time had vou bought your home in 
Oregon ? A. Thad bought it in Oregon. 

Q. And vou had sold vour home in Oakland ? 

A. Thad sold my home in Oakland and moved up 
here, all of our furniture up here and 

Q. In operating under this franchise, did you 
have anything to do with fixing the prices of the 
merehandise that you had to buy from the company ? 

A. None whatever. If we ordered anything from 
Paramount, they sent us a bill for it. 
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_Q. Did you need an automobile in the transac- 
tion of business? A. Idid. 

Q. Did you request them to furnish you one? 

A. I asked Mr. Sibert about an automobile, if 
they could help me out in getting one, and he said it 
was my business; if I wanted an automobile I would 
have to go and buy it, so I did. 

Q. Did you have an automobile of your own? 

A. Lhad one of my own, personally. 

Q. Was that used in the business? 

A. It was used by me in the business. 

Q. Was anything furnished, in the operation of 
this business, [197] by the Paramount Pest Control 
Service? | 

A.. Well, if I needed some sodium fluoride, I 
would order from them, but if I wanted some 1080 
I would write them and tell them to send me some, 
which they did, and to bill me for it. They sent me 
any office stationery or anything I needed, with a 
statement for it, of course, from themselves or from 
the printing company. 

-Q. Yousay that the gross income for the thirteen 
months was #35,000. Can you tell the Court, in 
round figures, the expenses of operation, exclusive 
of any moneys sent to the Paramount Pest Control 
Service on the franchise ? 

A. It was somewhere around $29,000 to $30,000, 
was the expenses. 

Q. That would leave a net profit of $5,000? 

. A. Approximately, yes. 
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Q. If you had to pay Paramount Pest Control 
Service 20 per cent of $35,000, you would be $2,000 
short? A. J would have been. 

Q. When did vou first discuss with anybody con- 
nected with Paramount Pest Control Service any 
change in the terms of this franchise? 

A. Right during the time, after Thanksgiving 
in November, 1 talked with Mr. Sibert in the Oak- 
land office. T told him that the business could not be 
operated on a 20 per cent gross to them; that it 
would cost me more and everything else, and I would 
not operate that way. [198] 

He told me that he would try to get it back to 
where it would be 50-50 for us, and I said that 
would be all right, and he called Harold Hilts into 
his office, or Mv. Hilts walked into the office, one or 
the other, right at that particular time, and Mr. 
Sibert told Hilts that he could make that change, 
whereas it would be a 50-50 proposition, even on the 
net profits—I don't remember that word ‘‘net prof- 
its’” used—but it was a 50-50 proposition, and that 
they would change it over to that. 

Q@. Was anything said or discussed as to how 
long that would run or whether it would terminate 
at any period? 

A. Mr. Sibert asked me if I wanted it to rum 
until the first of the year, for one vear, or when. 
and J said, ‘‘As far as I am concerned, it can run 
from now on, as long as the contract is in force,” 
and he said, “All right. If that is the wav vim 
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want it,’’ and I said, ‘‘That is the way I want it,”’ 
and he said, ‘‘That is the way it will be.”’ 

Q. He said he had some talk with you up here 
in September about this thing and had forgotten to 
report it to those men until December. Did you 
ever discuss it with Mr. Hilts at all? 

A. Not to my knowledge was anything discussed 
in September. 

Q. When, with reference to that time, was there 
any question or discussion with anybody as to this 
change in the terms of the franchise ? 

A. The only time anything was said about it 
whatsoever was when Mr. Hilts pulled up an audit 
statement from the books—pulled [199] an audit 
statement from the books—around September 13th 
or 14th and presented it to me. 

). Everything, as far as vou knew, went along 
satisfactorily until some time in March? 

A. It was. 

Q. When did Mr. Hilts see vou in March? 

A. I don’t remember whether it was the 13th or 
14th. It was probably the 13th or 14th. 

@. Where was it? 

A. At the office in Portland here. 

Q. Tell the Court what happened here at that 
time, at that meeting with Mr. Hilts? 

A. Mr. Wilts pulled up a balance sheet or rough 
draft of the books and told me that I owed the 
Paramount Pest Control Service $994 for January 
and Webruary’s operation, and it seemed to me—it 
made me so mad I couldn’t talk. 
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I turned to my wife and I said, ‘‘Make them out 
a check.’’ She looked at me as though I was silly 
and I said, ‘‘Make out the check,” 
out quick and I handed it to him. 
A few minutes later I got my things and I said, 


and she made it 


**T will drive you to the airport,’’ and on the way 
to the airport I told Hilts that I was completely 
done with Paramount Pest Control Service. 

Q. Was that this check for $994.25 ? 

A. It is. 

Q. Now, this audit that he showed you as a basis 
for the money [200] they were claiming you owed, 
was that andit made on the 50-50 basis, or was it 
made on the 20-80 basis ? 

A. It was made on the 20 per cent of gross 
business done. 

Q. Can you turn to Exhibit 29 in that bunch of 
exhibits? That is the letter of Mareh 15th from 
Harold Hilts. A. I have it. 

Q. Do vou have it front of you? 

A. Yes. This is the one he sent me. 

Q. Can vou tell when Harold Hilts left Port- 
land? , 

A. He left here on Friday evening, around four 
or five o'clock in the afternoon, rather. 

@. That would be on Mareh 13th? 

A. I believe the 13th or 14th. I have no idea 
for sure. 

Q. I think the ealendar will show March 13th. It 
was at that time vou told him that vou were 
through ? A: It yeas: 
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Q. I think the 14th was Friday. I think the 
calendar shows 15th was Saturday. When did you 
receive this letter, this letter which is marked Ex- 
hibit 29% 

A. I received it at nine o’clock in the morning 
at my home, airmail special delivery. 

Q. Sunday morning? 

A. Sunday morning. 

Q. The third paragraph reads:—The first para- 
graph, I should say: ‘‘Enclosed is a statement of 
your account for 1946, also [201] January and Feb- 
ruary of this year. 

“You will note that this splits everything across 
the board for 1946 and we both come out with 
$1,479.65 and you still have your $1,000 investment 
in the business. 

“‘For January and February there is a net profit 
of $1,016.55 with the franchise out of it, now you 
have drawn $512.22 for both months; if we take 
$512.22 like you did that will be your franchise for 
January and February.”’ 

Did that differ from the audit that he had sprung 
on you on the 12th or 13th? 

A. It absolutely does. 

Q. Why did you go on then with the business, 
after you had told him you were all through? 

A. Because he wrote me this letter and explained 
in here that they would split across the board, and 
that Sibeit had tried to explain it to him just before 
he came up here but he didn’t understand. That is 
what it says here. 
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Q. All right. When was the next discussion you 
had with anybody about the way the money was to 
be divided between you? 

A. IJ think maybe in April. Hilts and [I may 
have mentioned it some, of course, around the office 
there, but there was no great discussion on it at that 
time. 

Q. When was there any discussion to the point 
that there was any difference between you? 

A. ‘The first difference as to moneys or anything 
was down in [202] Oakland, right at the last, the 
controversy of June. 

Q. Did you see Mr. Hilts? He said he saw you 
between the 17th and 20th of June. 

A. Why, I saw him the 17th of June. He and 
Mr. Sibert came here but he did not pull an audit 
of the books at that time. He had a recap of the 
business done, the income and expenses. He made 
out a blank statement to turn in to the bank and 
then he and Mr. Sibert went on to Seattle. I gave 
Harold Hilts a key to the office and files so that he 
could come into the office and pull an audit of the 
books while I was in California. 

Q. In other words, an audit was not. made—— 

A. An audit was not made until after IT had left 
Portland. 

Q@. You said a bank statement, a finaneial state- 
ment, was prepared for the Bank of California. 
Who prepared that? 

A. Myr. Hilts prepared it. 
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Q. Iam referring now to Exhibit 77. I will ask 
you who did the typewriting ? 

Pweevir., Eilts did that. 

Q. What—For what purpose was that exhibit 
prepared ? 

A. ‘To present to the bank to establish credit for 
me so I could borrow money from the Bank of 
California. 

Q. For what purpose? 

A. ‘To give to him. 

Q. When had anybody requested that you bor- 
row money to pay on your indebtedness to them? 

A. Myr. Sibert had called me some time the latter 
part of April or the first of May from Seattle and 
told me that he was in a pinch for money and would 
I please go and borrow some money and give to him. 
He wrote me a letter from Oakland shortly there- 
after, which is in the files at the office, asking me to 
go down—— 

Mr. Rankin: Just a moment. The letter is the 
best evidence, of course. 

A. All right. 

Q. (By Mr. Bernard): Never mind. Just a mo- 
ment, please. This Exhibit 77 was prepared by Mr. 
Hilts? A. It was. 

Q. For the purpose you have indicated ? 

A. Yes. 

Mr. Bernard: I offer this in evidence as Defend- 
ant’s Exhibit No. 77. The defendants’ exhibits have 
not been offered yet. 

The Court: Is that a new document? 
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Mr. Bernard: No; it is a pre-trial exhibit. 

Mr. Rankin: Jt was reserved—a number was re- 
served at the pre-trial for it, but we have not seen 
the exhibits before this morning. JI won’t take the 
time now, but T want to reserve our objections until 
later. You want to use it? 

Mr. Bernard: I want to use it, yes. 

The Court: Admitted. 


(Iinaucial statement of Charles P. Brewer 
to [204] the Bank of California thereupon re- 
eeived in evidence and marked Defendants’ Ex- 
hibit No. 77.) 


Q. (By Mr. Bernard): I notice this is made 
out in the name of Charles P. Brewer and it says, 
“Cash in Bank of California, $75.10.’’ Was that the 
bank account that you handled the business through ? 

A. That was the bank account, the bank halance 
at the end of May. 

Q. “Accounts Receivable, $3,624.56.’’ Were 
those amounts owing you in your operation for the 
Paramount Pest Control Service ? 

A. That was due and payable on the books. 

Q. ‘Real estate and buildings, $5,250." What 
real estate and buildings were represented ? 

A. It would be my home. 

Q. ‘‘Autos and trucks, $1,836.’" Does that in- 
elude vour automobile ? 

A. My personal automobile and Plymouth coupe 
that I bought. 
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Q. When did you buy your personal automobile? 
A. In October, 1942. 


Q. ‘Other assets, personal furniture, $2,100.” 
Ts that the furniture at your home? 
‘AS Phat is. 


Q. ‘Accounts Payable, $2,759.63.’ Is that the 
money that you owed Paramount Pest Control 
Service ? A. That is. [205] 

Q. Was that money that they wanted you to 
borrow to pay? Was that the account, $2,729.63, 


that they wanted you to pay? A. “Missi? 
Q. Did you borrow money from the Bank of 
California ? A. No, I didn’t. 


Q. Why not? 

A. Because I would not go into debt for the 
Paramount Pest Control Service from California. 
Ted told me he would never press me for money 
unless this office could pay off; until it could pay 
off he would not press me for money, and I was not 
going to go into debt like Osborn and a lot of other 
managers up here had, and go broke because of it. 

Q. When they informed you—When were you 
informed, rather, that you were going to be required 
to go back on the 20-80 basis as of July 1st? 

A, Mr. Sibert told me that just prior to July 1st. 

Q. Where? 

A. I don’t remember the exact spot, whether it 
was at his home or in his office in Oakland, Cali- 
fornia. 

Q. What were von told about that? 

A. I was told that I was going back on the 20 
per cent basis; that he had worked out on a piece of 
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paper a budget whereby I could operate and make 
more than $850 a month and the firm $600, and that 
would be a profit on a $2500-a-month business. T 
couldn’t see where I could make that much by trav- 
eling clear to [206] Boise, Idaho, and below Klam- 
ath Falls, Oregon. 

Q. What did you tell him? 

A. 1 told him it would not work and that I 
would carry the business for the month of July. 

Q. Did you tell him what you would do at the 
end of the month of July? 

A. I didn’t tell him right then what I would 
do. I told him I would carry the business for the 
month of July. 

Q. Did you agree at any time to go back on the 
20-80 basis? 

A. I never agreed with them. They put me 
right back on the 20-80 basis. 

Q. After you wrote this letter of resignation, 
did Hilts come up here? 

A. Yes, he came up here around the first day of 
August. 

Q. Will vou tell what vou did with Hilts as to 
turning over to him any of the property of the 
company that vou had been using in the operation of 
this business ? 

A. Mr. flilts and I went down to the office and 
got paper and we started in to take an inventory of 
the supplies around the office. We were both writ- 
ine down, so we decided to make that simpler, and 
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he wrote it down and I would call it off, and we 
would check it. 

I called off all the supplies and equipment around 
the office. Then we went out to the warehouse, went 
in there, at Fifteenth and Marshall, and took an in- 
ventory of all supplies [207] and equipment there. 

T told Hilts that there was a spray trailer and 
spray machine at my home, and we would go out 
there and get those, and we went out there and he 
saw the spray trailer. I told him what .it cost and 
where it was. The spraying machine I couldn’t find. 
It was not there, and there was a few little items— 
a little bit of bait or maybe a little sugar or some- 
thing like that, that had been laying around. We 
gathered that up and I gave it to Hilts, and that 
was noted in the inventory. 

T told Hilts I would either get them a spray ma- 
chine or I would find it, and the spray trailer they 
could have had. 

Then, the next day, or that evening, Hilts had 
gone into the warehouse and taken a spray machine 
or something out of the warehouse, and I don’t know 
whether he had done a job with it or not, but when 
I found out about it through the management of 
the building I told him they were not allowed in that 
office any more until I had a definite statement be- 
cause every time I asked, ‘‘What kind of a settle- 
ment are you going to make with me?’ he said, 
‘You know we will do just what is right by you.” 
T said, ‘‘What kind of a settlement?’’? And he said, 
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“We wil] settle like we said we would.” and that 
is all he would say. I locked up the warehouse 
until they would make some kind of a definite state- 
ment as to the settlement. 

Q. These supplies, equipment and things you 
turned back, had you already been charged for them 
hy the company? [208] BK. trad. 

Q. All right. Going to this settlement that vou 
wanted to have—— 

A. That was on a Saturday. I believe. I believe 
it was Saturday afternoon. I am not sure of the 
exact time. but Mr. Fisher, Wendy Fisher, and Har- 
old Hilts were there at the time. I told Mr. Celsi 
that they were not allowed in the building until I 
said so. Mr. Celsi told them that he had leased the 
building to me and when I said they could go in, 
they could. I believe it was Saturday afternoon. 
They were locked out of there until Monday. 

Monday Mr. Sibert came up and he argued back 
and forth about forty-five minutes before he defi- 
nitely said he would settle with me, pay me any 
moneys due and payable te me. and pay me for my 
supplies and equipment. 

Q. Did vou turn everything over to him? 

A. Turned evervthing over except the spray 
trailer. It was hauled out and parked on the street. 
I left it there for them to come and get it any 
time they had a place to park it. The one spray 
machine—I ‘old them I would bring it down to him. 
I didn’t have it—it was out; one of the bors had 
it: and I cot it later. and I didn't take it down to 
them. 
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Q. Did you make a demand that they have an 
audit at that time? 

A. I told Mr. Sibert that if these books were 
audited by a Portland accounting firm and we set- 
tled on that basis, then he [209] could have the 
warehouse and the supplies and the rest of it, but 
that they could not take these books to California 
for an audit down there. 

The next morning Mr. Sibert called in Mr. Young, 
T believe, of Jones and Young, an accounting firm, 
to audit the books and before he could get started 
Mr. Sibert said something to him and he got mad. 
He called up Sawtelle, Goldrainer & Company, and 
they went down and completed an audit of the 
books. 

Q. That has been known in these proceedings 
as the Sawtelle Goldrainer & Company audit? 

A. Yes, sir. 

Q. Exclusive of this $1,000 that you put into 
the business, what were your drawings from this 
company for the thirteen months that you were with 
them ? 

A. Other than getting back the thousand dol- 
lars that I put in to carry it forward and the ex- 
penses that was paid, I drew thirty-two hundred 
and a few dollars. 

Q. Some testimony was given in this ease that 
they paid for vou to take an airplane trip to Cali- 
fornia. Do you reeall that? 

A. They did not pay for that airplane trip. 
It was around the 25th day of June. Mr. Sibert— 
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Mr. Hilts and I had called him. Te did make a res- 
ervation so TI could go on the same plane Mr. 
Sibert went on, but Checks numbered 398, 399 and 
400 show where I drew altogether $200 just a day or 
so before I left. I used that. to buy my tickets and 
met Mr. Sibert at the airport [210] with my daugh- 
ter and we got on the plane and flew to California 
and I bought those tickets. 

@. Mr. Brewer, about when did you decide to 
go into business for yourself? 

A. It was after the 15th of August and some- 
where around, I would say, around the 20th or 25th, 
of July, pardon me. 

Q. There is an exhibit here showing that your 
wife first filed an assumed name certificate and 
later you did. Why was it that your wife signed 
the first one? 

A. I was still working with Paramount and I 
was out helping to service calls and continuing to 
work for them, and IT did not feel like taking the 
time to go and do it. 

@. Did vou attempt to devote vour best efforts 
to the Paramount Pest Control business up to the 
first of August ? 

A. I devoted every minute to Paramount up to 
August Ist. 

QF Mr. Hilts testified that he saw you at the 
Roosevelt Hotel July 31st. Do vou reeall that? 

A. I donot reeall for sure whether he did or not. 
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Q. Well, he said in substance that he asked you 
what had happened and you said you could not make 
a go of it, and that Rightmire was quitting, wasn’t 
going to stay in the extermination business, that 
you promised to give him Rightmire’s address and 
never did. Does that call the matter to your atten- 
tion? A. There was a meeting of that kind. 

Q. ‘Tell what your recollection is of what went 
on? [211] 

A. JI don’t remember how I happened to go to 
the hotel. I do remember now that he did ask me 
for Rightmire’s address. I told him I would get it 
from the office. I didn’t find it at the office and I 
didn’t call him back. He called me up at my home 
and asked me what the address was. I didn’t know 
the name of the street. I knew where it was but 
I didn’t know the name of it, nor the address; and 
the next day, after the inventory was taken, and 
we were out to my home, he asked me where Ray 
lived. I told him I didn’t know his address but I 
knew where it was, and he said, ‘‘ Will you draw me 
a map so I can find it?’’ And I said, ‘‘Yes,” and I 
took a piece of paper and drew out a map to show 
him where the Safeway Store was on the corner 
and showed him the house on the map, where it 
was, Ray Rightmire’s home. 

Q. There is some evidence that shortly before 
the 1st day of August there were three cans of this 
1080 returned from Seattle. 

A. There were two cans returned to me from 
Seattle, because Mr. Osborn had requested two cans 
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about a month before that, that he was in need of 
some what is known as 1080 in a hurry and would 
I ship it to him, and I shipped it to him airmail 
that day, and in July some time I wrote Mr. Os- 
born and told him I wanted the two cans or the 
amount that I had paid for them and he sent them 
back to me, and when I turned over these supplies 
to Paramount there were at least three cans of 
1080 on the shelf for them. [212] 

Q. Then, from August Ist on. you did not use 
any property of any kind or character belonging 
to Paramount Pest Control Service in connection 
with your own business? 

A. I never used that spray, that *‘Hi-Fog’’ 
nor the trailer. 

Q@. Or any other of their products? 

A. None of their products whatever. 

Q. Did vou retain in your possession any lists 
of their customers ? A. I did not. 

Q. How did it happen that Rightmire and Dmn- 
ean came to work for you, and Merriott, too? 

A. Well, Mr. Rightmire was hired by me after 
being interviewed by Mr. Sibert. 

Q. I mean, by vou after August Ist. How did 
you happen to hire Dunean, Rightmire and Merriott 
to work for Brewer's Pest Control ? 

A. T offered Ray Rightmire a job August Ist 
or thereabouts, and he came to work for me. I of- 
fered Ear] Merriott a job around August 1st and he 
eame to work for me, and areund the 18th or 2%h 
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or somewhere around there I offered Carl Duncan 
a job, as he said he had to work for a living, so he 
went to work for me. 

Mr. Bernard: I think you may cross-examine. 


Cross-Examination 
By Mr. Rankin: 
' Q. Referring to the poisons that you described, 
from the exhibits that have been admitted in evi- 
dence, you say they are all those poisons, common 
poisons, you can buy on the open market, anyplace? 
. A. Most of them are that I know of. 

Q. You put quite a limitation on your answer. 
How many of them do you know of? 

A. These that have Paramount labels on them 
IT couldn’t buy on the market. You can buy a sim- 
ilar product but not these labels, but at least the 
ingredients, as I read the ingredients here, on the 
open market. 

.Q. When you say ‘‘as I read the ingredients,’’ 
do you refer to the active or inert ingredients? 

A. I mean the active. 

Q. You know enough about pest control to know 
that active ingredients are required, at least by the 
laws of Oregon and California, to be placed upon 
the can or the container? 

A. It is according to whether you are selling or 
using. We do not sell. We do not have labels for 
tny poisons that we handle because we do not sell 
poisons. 
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Q. Would you answer my question, please? 
A. What was the question ? 


(Question read.) [214] 


A. To my knowledge. they are not required in 
the State of Oregon to be placed on the can unless 
it is for sale. 

Q. Jf you manufacture it, even for use in your 
own business, labels are required to be placed on 
the cans? 

A. To my knowledge, it does not. 

Q. Does it in California ? 

A. I don’t know the California law. 

@. Your statement was you could buy on the 
open market—I recall this instance—moth erystals. 
Can you buy the same poison in moth erystals on 
the open market as itis put out by Paramount Pest 
Control Service as ‘‘Moth Crystals’? 

A. I don’t know what Paramount puts ont. I 
know I ean buy Paradichlora Benzene Crystals on 
the open market. 

Q. Do you know any of the formulas under 
which Paramount puts ont any of these poisons as 
they appear on the labels? A. I do not. 

Q. So vou could not honestly state, then, could 
you, that you ean buy this same product on any 
eommon market ? 

A. T ean buy the active ingredients on the com- 
mon market. 

@. You mean by that von can buy ingredients 
like those that are used and named in the Para- 
mount labels? A. Yes. 
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Q. Now, when did you get the 1080 from Mr. 
Osborn in Seattle, Washington? 

A. It was some time, I believe, after the 15th 
day of Julv, 1947. [215] 

Q. You got two cans? 

A. I got two cans, yes. 

Q. You claim that they were redelivered to 
Paramount ? A. They were. 

Q. Who received them? 

A. Harold Hilts, in the inventory of the equip- 
ment in the warehouse at the time. 

Q. Who delivered them to him? 

A. I did. They were sitting on the shelf and I 
called. them off to him, and he saw that they were 
there. 

' Q. Have you at any time since July, 1947, used 
1080? A. I have. 

Q. Where did you get the 1080? 

A. I got it from the Monsanto Chemical Com- 
pany. 

Q. Direct? 

A. I got one can from the Fish and Wild Life, 
and { ordered my others from Monsanto. 

@. Have you got any communication that will 
show you ordered it from this company ? 

A. I don’t have with me. 

@. Have you got any communications anywhere? 

A. I got a letter from Monsanto, yes. I don’t 
know just what you mean by order. I wrote them 
and told them I wanted it and they wrote me back 
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instructions just how to get it, and [ have a copy of 
my insurance made out by the insurance company 
to [216] Monsanto for it. 

Q. Just answer one question at a time. Have 
you in your files anywhere this order to Monsanto 
for 1080? 

A. No, I wouldn’t say that I have. If I wrote 
them a letter to send me some, I didn’t keep that 
letter in my files. 

Q. You don’t keep any record of your orders of 
poisons as deadly as 1080? 

A. I don’t need to keep a record of the order. 

Q. I didn’t ask you whether you needed to or 
not. I asked, did you? 

A. I wouldn’t say for sure. I don’t believe I 
have. 

Q. Have you got any letters or anything of ree- 
ord to show whether or not Monsanto Chemieal 
Company sent you any poison known as 1080? 

A. What do you mean, record ? 

Q. Don’t you know what a record is after ‘you 
have been through the preparation of this ease? I 
mean a paper or any statement, typewritten, or 
written by hand, that says, from this chemical eom- 
pany, that ‘‘We are sending you so much of the 
poison commonly known as 1080? 

A. JI have no such thing that I know of. 

Q. Now, you say you got a can from Wild Life? 

A. Yes. 
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::Q. How did you get that can? 

A. I went up and asked them to give me a can 
of it. [217] 

q. Where are they located? 

A. Their main offices are located in the 
Weatherly Building. 

Q. Here in Portland? A. In Portland. 
..Q. When? A. The first day of August. 

A. I would not remember his name. 

Q. Do you mean to tell this Court you can buy 
a can of 1080 from Wild Life? A. can 

Q. How much did you pay for it? A. $8.00. 

‘Q. $8.00 for a can? 

A. No, $4.00 for one can. I meant one pound 
when I said one can. 

Q. You got one pound, now. Your statement is 
now ‘that you got one pound of 1080 from Wild 
Life? © <A. TI did. 

What? A. The first day of August. 
What year? A. 1947. 

And you paid $4.00 for that can? 

IT paid $8.00 for that pound. 

$8.00 for that pound? A. Yes. [218] 
Did you put up any bond with them in con- 
Mettion with that purchase of it? 

A. With Fish and Wild Life? 

Q. Yes. A. No. 

Q. They just sold it to you direct? 

A. hey have done that to several exterminators 
in the State of Oregon, including myself. 
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Q. Did you make any representation to them 
about your use of it? 

A. I told them I was familiar with the use of it. 

Q. And you did that for the purpose of serving 
customers of yours who had formerly been cus- 
tomers of Paramount Pest Control Service? 

A. I did it to get poisons to serve customers of 
Brewer’s Pest Control. 

Q. Who had formerly been customers of Paray 
mount? Os 

A. Some who had not been. i a 

Q. But some who had been? 

A. Some who had and some who hadn’t. ‘ 

Q. Been customers of Paramount Pest: Control 
Service ? A. Right. Ss 

Q. You stated that the company was in the rea, 
I mean, that Paramount Pest Control Service was 
in the red when you came here? [219] 

A. That is what JI was told. 

@. You do not claim the truth of the matter for 
yourself, then? 

A. If it isn’t, they lied to me. 

Q. Who was it that lied? 

Pe demmerd iiilts and T. C. Sibert. 

Q. Did vou make anv effort to ascertain if it 
was true? 

A. J did not pull an audit of their books to see 
if it was true. | 

Q. Did you make any effort to ascertain the con- 
dition of your company ? Rm. Yes: 
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Q. For the two months after you came? 
A. I don’t understand that. 


(Question read.) 


A. Yes, it was in very bad condition. 

Q. You mentioned Mr. Taylor. Do you know 
whether he had a contract or not? 

A. I don’t know anything about his relationship 
with Paramount. 

Q. You spoke about Mr. Osborn had gone broke 
on his contract. 

A. I don’t know. 

Q. You said that he had gone broke. 

A. I said that they got him in debt. 

Q. If I recall correctly, you used the word 
“‘broke.”’ 
. A. Well, I don’t know what their relationship 
was now, but T. C. Sibert asked me, after I made 
the trip to California in November, [220] to go to 
Seattle and see about it, that Osborn was taken back 
off his franchise and put on a $250 a month drawing 
account, because he was over in debt, and Mr. 
Sibert asked me to go up there, which I did. 

Q. You went up there? A. T did. 

@. Did you make a success of Mr. Osborn’s 
business ? 

A. I didn’t make any success of anything up 
there. 

Q. Nor here either, did you? A. Yes. 

Q. Is Mr. Osborn still with the company? 

A. To the best of my knowledge, he is. 
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Q. You said, ] believe, on your direct examina- 
tion you had made no list of the customers that you 
had formerly served when acting as agent for the 
Paramount Pest Control Service? 

A. Imade no hst from there, to take away from 
there. 

Q. Asa matter of fact, von took the hooks home, 
didn’t you? A. ididn't. 

Q. You took them home and made a list from 
them, both as to the account and as to the namé of 
the patron ? Ae I did not. | 

Q. Where did you get the list that you compiled 
in your answer, when you identified 141 former 
customers of Paramount taken over by youurself ? 

A. What do you mean by list or listing? I took 
them from a list [221] that I made up from our 
books, Brewer’s Pest Control. 

Q. How did you know, then, that they were for- 
mer patrons of Paramount Pest Control, unless you 
had some record ? A. By memory. 

Q. You remember 141 accounts of Paramount 
Pest Control Service? 

A. What do you mean, remembered 141 ? 

Q. I am just using that word. What did you 
mean by remembering ? 

A. You are asking me about the list that I made 
that you called for in the notice to produce? 

Q. Yes. 

A. Is that the one vou are referring to? 
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:Q. Yes. 

‘A. I took those from Brewer’s Pest Control 
books. 

Q. How did you know they were also patrons 
of Paramount Pest Control Service? 

A. Because we had been servicing them, aecord- 
ing to my memory, over eighteen months period of 
time. if a name is ealled, I can at least remember 
the name. 

. Q. Will you now name the 141 former patrons 
of Paramount Pest Control Service? 

' A. If you will put the 141 names in front of me 
where I can see them, I can. 

Q. You cannot remember them without you have 

aid from your own records? 
‘A. I can’t remember 141 names here at the pres- 
ent moment, unless [222] you put a list of people in 
front of me. Then I can eall off those that we had 
serviced as Paramount. 

Q. You had your own records when you did call 
off these names? 

A. IJ didn’t have to have my records. If I re- 
member a name, I can 


Q. Then, the reason that you remember, if you 
do remember, that you had 141 names is because 
your business is comprised almost entirely of those 
patrons that you had served under the Paramount 
Pest Control Service? 

A. No. A big per cent of our customers had 
never heard of Paramount Pest Control Service. 
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Q. What per cent? 

A. I didn’t figure the percentage. 

Q. Do you mean to tell the Court that you do not 
know what percentage of your business was from 
these Paramount Pest Control people, and what 
percentage was not? 

A. I don’t know the percentage of what was 
formerly Paramount and what was not. T was not 
interested in percentages. my 

@. Would you say that a majority of your éus- 
tomers were also customers of Paramount? =: . 

A. A majority of them. 

Q. What would that amount to, between; (80: _ 
85 per cent? A. I would say no to that. 

Q. Referring to the franchise, it is your position 
that the franchise went on as it was written ‘until 
Thanksgiving in the [223] following November? 

pemeelt did. 

@. Nobody made any change in it during that. 
period of time? A. None whatsocver. 

Q. When did you first see the franchise, the 
form of franchise agreement? 

A. Some time after the 25th of June, 1946, when 

Ir. Sibert took a franchise 07 a copy of some fran- 
ehise that they had, to eopy off one so that they 
eould have it for me to sign. 

©: Did you read it then? 

® | ead it, yes. 

Q. You signed it when? How mueh later? 

A. It was signed effective July Ist. [ wouldn’t 
know the exact date, somewhere hetween three and 
four days before that. 
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Q. Was it signed by Mr. Fisher at the time that 
you signed it? A. No, it wasn’t. 

Q. Did you see anything which was unfair in 
your contract at the time you read and subsequently 
signed it? 

A. I saw everything unfair about it. 

Q. Why did you sign it? 

A. I was out of a job if I did not sign it, and 
I was in a strange town. 

Q. Your position is that you claim you were 
forced to sign that? A. Practically, yes. 

Q. Under duress? [224] A. Practically. 

Q. Why didn’t you plead you were under duress, 
if you were? 

A. TI did. He told me I would either sign it or 
else I was out of a job. 

Q. Why didn’t you plead it in your complaint 
here, your answer rather? 

A. As far as I know, I did. 

Q. Of course, you know you did not. 

Mr. Bernard: I don’t think counsel should argue 
with the witness. I object to it. 

The Court: Go ahead. 

Q. (By Mr. Rankin): When did you first con- 
sider that this contract was no longer an agreement 
that you had to live up to? 

A. I first considered it as of no value whatever 
to me, or them, around July 25th somewhere, some- 
where around there. 

Q. What year? A. 194% 
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Q. On July 25, 1947, that is about the date you 
sent in your resignation ? 

A. That is the date I sent in—around that date 
that I sent in this letter confirming my resignation. 

@. At that time you had come definitely to the 
conclusion that the contract was not one that was 
binding on you or Paramount? 

A. I considered it not worth the paper it was 
written on. 

Q. Did you so consider it in February or March 
of 1947? [225] 

A. I did, at the time Harold Hilts told me I was 
going to have to pay 20 per cent. 

Q. All right. Which time did you consider the 
eontract of no validity. in February or March of 
1947, or in July, 1947? 

A. For about two days in March I considered it 
no good until I got that letter, explaining it, and 
then I considered it absolutely no good in July. 

Q. For two days in March, 1947, vou thought the 
contract was all right? 

A. I thought their word was al] mght. 

Q. How about the contract? 

A. Their word modified the contract. 

Q. Did you make any payments under this con- 
tract? A. Which contract? 

Q. The one we will call the franchise. 

A. I made three or four payments on it. 

Q. The first one was when? 

A. Around—I don't know the exact date. but 
somewhere around March 6th. I believe. 
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Q. Didn’t you make your first payment Febru- 
ary 6th? A. Maybe that was the date. 

Q. That check is in evidence. That shows $338 
and $250 being allocated to the franchise. 

A. It does. 

Q. Did Mr. Hilts ask you for that? [226] 

A. He did not. 

Q. You paid it voluntarily? A. I did. 

Q. And when you paid the $250 and put on it 
‘‘for franchise,’’ you referred to what? 

A. To the franchise. 

Q. To the franchise? 

A. To the franchise payment I would have to 
make to Paramount. 

Q. That is, on the 20-per cent basis? 

A. It was on the franchise, on the franchise pay- 
ment, on a 50-50 basis. 

Q. <A 50-50 basis? 

A. It had already been modified in November. 

Q. It is your position that that modification con- 
tinued to operate after December 31st? 

A. It was my notion that it did. 

Q. Did you make another payment labeling it 
‘*franchise’’? Adie 

Q. That was the 6th of March, 1947? 

A. I believe it was. 

Q. That was the sole payment of $250 which you 
applied on the franchise? 

aoe hat ie Piet. 

Q. Then you made a third payment on March 
13, 1947? A. J didaf2a7y 
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Q. And that was for the odd figure of $494,259 

A. What is that? 

Q. That was for $494.25. That made the total 
payment $994.25 ? a Itechae 

Q. You designated it ‘fon franchise’’? 

A. I designated it that was all on franchise. 

Q. Can you reconcile any sum of money that 
you considered to be due on a 50-50 operator’s basis 
with the sum that you paid? 

A. No, or I would have never given him the $494 
eheek and told them I was done. 

Q. But you did give them the cheek ? 

Be Ledid. 

@. You want this Court to now understand that 
when you gave them that check you knew it was 
money that yon did not owe? 

A. I gave them the check, as far as I was con- 
eerned—you say for money that I didn’t even owe 
to them? Yes, I do. 

Mr. Bernard: Objected to, vour Honor. 

The Court: Sustained. 

Q. (By Mr. Rankin): What was your reason 
for terminating the agency agreement or franchise 
of July tst when von wrote your letter of July 24, 
1947? 

A. I don’t understand that. 

(Question read.) 

A. Will you clarify that a little bit? 

Q. Why did you terminate your franchise agree- 
ment? [228] 
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A. Why did I terminate my franchise agree- 
ment? 

Q. Ihave asked you three times, Mr. Brewer. 

A. Iam trying to understand the question. 

Q. Yes. | think it is very simple. Why did you 
terminate your franchise agreement of July 1, 1946? 

A. Because I figured their word was no longer 
good, nor would they live up to it. 

Q. What word do you refer to? 

A. To the modification of the contract. 

Q. In what particular? 

A. On the 50-50 basis. 

Q. That is, Paragraph 5 of the contract which 
ealls for the 80-20 basis they had told you, under 
your theory, would be divided on a 50-50 basis? 

A. They did. 

Q. And, when they didn’t live up to that, that 
is the reason you canceled your contract? 

A. That is entirely the reason. 

Q. What do you mean, entirely ? 

A. ‘There was no other reason. 

Q. That modification, as you term it, occurred 
in November, 1946? A. It didi 

Q. Just what was that modification ? 

A. That modification was to break off from the 
20 per cent because the business would not cover it, 
and it would be split [229] 

Q. What was the modification, not its effect, but 
what was the modification ? 


A. That they would split with me the net profit, 
if any, 50-50. 
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Q. Did Mr. Sibert talk to you anything about 
taking money home? A. Not especially. 

Q. Did he say that when you took any money 
home, if you remitted the same amount to him you 
could go on, using the balance in the establishment 
of your business ? A. Not in those words. 

Q. Did he say that in substance? 

A. He said if I got a dollar he would get a 
dollar. 

Q. Was any provision made in the agreement 
that you describe for building up the business? 

A. Yes. 

Q. What was to be devoted to building up the 
business ? 

A. If you are speaking of the Eastern Oregon 
run—— 

Q. No, I am speaking of the business generally. 

A. I was to use the money that I started the 
business on and what I could glean out of it as we 
biuilt the business up. 

Q@. What vou could what? 

A. Glean out of the profits. 

Q. How much could vou glean out? How much 
eould vou devote to building the business up, your- 
self? 

A. Well, everything that I could get out of if. 

Q. You were going to take all the money vou 
eould get out of [230] the business, except what vou 
took home, and then the additional amount that you 
were to pay Paramount. is that it? 
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A. I don’t understand it. Repeat that, please. 

Q. You say that you were going to pour back 
into this business whatever you did not need for 
yourself and Paramount? Is that right? 

ee Pharis Tent. 

Q. So that if you took a dollar home, then you 
were going to give Paramount an equal amount of 
money, and the balance you were going to use in 
the establishment of your agency. Is that correct? 

A. I don’t understand just what you mean in 
this respect. 50 per cent of the net profits was to 
be split, yes. 

Q. Then, your answer to my question is ‘‘No,”’ 
is it? 

A. That is what I am afraid of. I was a 
to understand. 

You need not be afraid. 

I want to understand it before I say so. 
So, your answer is ‘‘No’’? 

All right. 

When you sent in your letter of July 24, 
1947, your letter of termination, why didn’t you 
give the 90 days called for in the contract? 

A. Because I knew if I gave them that 90 days, 
they would move in here with a dozen men and take 
over possession of everything in sight, and I would 
be left sitting here broke. [231] 

Q. You knew of that provision in the contract? 

evel did. 

Q. You purposely avoided it for the reason you 
have just stated 2 A. Yes. 
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Q. In reference to the June accounting of 1947, 
do you recall whether or not Mr. Hilts and Mr. 
Sibert talked over this whole matter with you at 
that time? 

A. They never pulled an accounting. 

Q. Did you see them on June 17th? 

A. They never pulled an accounting on June 
17th. 

Q. Well, to make this very short: Did you hear 
Mr. Sibert and Mr. Hilts testify about what hap- 
pened on June 17th? im. J did, 

Q. What they have said is not correct? 

A. Right. 

Q. When was that accounting had, then? 

A. It was some time after the 25th day of June. 
Exeuse me. Hilts came back from Spokane, got into 
the office with keys that I had left, got his rough 
draft or whatever he pulled, took it to Califormia 
and called Mr. Sibert’s home at nine o’clock at 
night. I never did see that paper. 

Q. You never saw what paper? 

A. The final draft. 

Q. Did vou ever see any statement of the busi- 
ness done to [282] June 30, 1947? A. I did. 

Q. Where was that? 

A. That was in the office, here in Portland, 
around July 9th or 10th. 

Q. Did vou go over the figures then with Hilts? 

A. No, not completely. 1 glaneed at them and 
did not approve of them. 
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Q. You made a payment? 

A. JI made a payment. 

Q. Why did you make a payment if you did not 
approve of it? 

A. Because Mr. Hilts told me they were very 
much in need of money, and he would like to take 
some money home and couldn’t I give him a check to 
take back. 

Q. So you gave it to him out of charity towards 
the corporation ? A. No charity. 

Q. Why did you pay it if you did not owe it? 

A. Because I was still in debt a certain amount 
of money to Paramount and any money that I gave 
him was to apply on that debt. 

Q. Referring to Exhibit No. 36, can you turn to 
it there? A. I have it. 

Q. Is that ink endorsement there of a payment 
of $259.61 your endorsement ? 


A. It is. [233] 

Q. You gave Mr. Hilts a check—— 

IN for that amount. I did. 

Q. for that amount? A. Yes. 

Q. That was $256.61, wasn’t it? 

A. Check No. 418, $259.61, it says here. 

Q. $259.61? A. Yes. 

Q. Now, you testified on direct examination, I 


believe, that you determined to go into business for 
yourself on the 15th day of August. You meant 
July, did you not? 

A. I believe I said somewhere around the 20th 
or 25th of July. 
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Q. That is July? A. Yes. 

Q. Who owned this business from August 1, 
1947, to August 27, 1947? 

A. The assumed name was in my wife’s name, 
but we owned it. 

I didn’t ask you that question. 

We owned it. 

SW @?”? A. My wife and I. 

Did your wife understand that she owned it? 
She certainly did. 

Did you understand that you had an owner- 
ship in it, too? A. I did. [234] 

Q. Why did she make the record that she was 
the sole owner of it? 

A. An assumed name blank, that is filled out re- 
gardless of whatever business you go into; you have 
to file an assumed name certificate. 

Q. That docs not answer my question. When 


OFPeore 


you had a part-ownership in it, why did you have 
your wife sign that she had the ownership alone? 

A. I was busy working. I didn’t want to take 
the time off and go through all the red tape that 
there may be connected with it. 

Q. You know that record was false? 

A. It was not false. 

@. You had an ownership in if, you say? 

A. I eould have an ownership in it. There is 
a community property law in the State of Oregon. 

Q. You did have an ownership in it, von say? 


x. did. 
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Q. Why didn’t you file it? 

A. Whatever is hers is half mine, isn’t it? 

Q. Why didn’t you make a recording to that 
effect ? 

A. The assumed name did not call for that. 

Q. The blank calis for it. Look at it. “True 
Names * * * of the persons conducting, having an 
interest in.’’ It calls for the names of all parties 
who are interested in the business. 

A. My daughter is interested in it. [235] 

Q. How old is she? 

A. She is fourteen. 

Q. Why didn’t you put her on the assumed 
name certificate ? 

A. Because we did not consider it necessary. 

@. It was not done, I take it, for the reason 
that you did not want Paramount to know that you 
were going into a competitive business ? 

A. They would have known I was going in with 
her name or mine or both. 

@. You mean by that, even if she did file the 
certificate by herself, they would know you would 
be back of it? 

A. They would know or anybody else would 
know that it was our business. 

Q. As a matter of fact, Mr. Brewer, you in- 
tended to go into this business long before the 25th 
or anywhere near the latter part of July, didn’t 
you? A. I didn’t. 
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Q. You intended to take over the business of 
Paramount Pest Control Service beeause you were 
the only person that the customers of Paramount 
knew ? A. ‘That is not so. 

Q. Consequently, you placed your order for 
business cards with your printer as early as the 
first part of July, 1947, didn’t you? 

A. If that is on the statement, I can’t help it. 
I don’t remember [236] any dates. 

Q. Do you recall that as early as July 7, 1947, 
you placed Order No. 8564 with Allard J. Conger, 
doing business as Conger Printing Company, on 
the East Side, for 1500 business cards, in the name 
of Brewer’s Pest Control? 

A. I don’t remember dates. 

Q. You don’t remember what? 

A. I remember that I ordered cards from him 
some time, any time up to and including now, from 
Conger’s. I don’t remember any dates. 

Q. What were those cards? What did they sav? 

A. Just said ‘**Brewer’s Pest Control’? with the 
representative’s name on it, 1/ they are business 
eards vou are speaking of. 

© Didi wok not, on the same date, ily 7. 1987, 
enter Order 8561 for service orders? 

A. | don’t know. 

Q. Will vou say vou didn't? 

A. wWesaad | didn ‘tekuow. 

Q. Don’t vou know what vou did? You have tes- 
tified about other details here. 
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A. You are asking me for dates. I don’t know 
dates. 

Q. Iam asking you if you put in service orders 
to—— 

A. I put in service orders, yes. 

Q. You put in an order, I mean, to this very 
printer for service order forms, didn’t you? [237] 

A. I did. 

Q. Did vou not, on July 7, 1947, or before the 
date of your termination of this agreement, put in 
Order 8522 to Allard J. Conger for receipts? 

IT don’t know. 

Why don’t you? 

Because I don’t know what date I put it in. 
I said on any date before your termination ? 
I put in an order. I don’t know the date. 
Was it before your letter of resignation ? 

I don’t remember. 

You say you don’t remember? You did not— 
Would you say you did not? 

A. I wouldn’t say. 

Q. Did you, on or about July 7, 1947, or at any 
time prior to your letter of resignation, place with 
Allard J. Conger Order No. 8503 for a large number 
of service slips? A. I don’t know. 

Q. Were not all of these orders put in long be- 
fore your payment of July 9, 1947, of the $259.61? 

A. I don’t know. 

Q. At the time you put in these orders or made 
that payment, did you tell any member of the Para- 
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mount Pest Control Service that you were prepar- 
ing to take over this business yourself? 

A. I did not. [238] 

Q. Why not? 

A. I was not preparing to take over any busi- 


Q. What were you doing with these orders? 

A. If I had placed the orders, it would have been 
going into business. 

Q. <And if you had placed the orders and if you 
were intending to go into business, why wouldn’t 
you tell Paramount Pest Control Service, ‘if you 
were honest about it? ay: 

A. Would it concern Paramount if I went into 
business ? —_ , 

Q. Why, definitely. ei 

A. Thad told both Hilts and Sibert I would’ go 
ahead during the month of July, carry it ‘during 
the month of July. 

Q. Carry what? 

A. Carry the business during the month of 
July. 

Q. We will come back to that in a moment. But 
why didn’t you tell them you were preparing to 
eo into business for yourself? You knew you were? 

mo I tol Hilts [ would. not get out of the peat 
control service when I told him that J was through 
with Parainount, end of July. 

Q. Did you not want, by these forms that you 
were getting out, these business cards, service or- 
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ders, receipts and slips, want the customers of Para- 
mount Pest Control Service to think this was iden- 
tically the same service that was going on except 
with the change of name? 

A. I didn’t want them to think anything bad 
about anybody. [239] 

Q. That is not my question. 

A. I didn’t understand your question. 

Q. I think you did. 


(Question read.) 


A. No, I didn’t. 

Q. But did you not hand to this printer the forms 
of Paramount Pest Control Service, with correc- 
tions on the Paramount forms to conform to your 
new proposed business ? 

A. Yes, I probably did. 

@. You know you did, don’t you? 

A. All right, I did. 

Q. Why didn’t you say so? 

A. Because I didn’t understand just about your 
dates there. 

Q. Didn’t you order them in the early part of 
July, 1947, for the purpose of having them on hand 
when your resignation beeame effective on August 
1, 1947? 

A. I don’t know the exact date that I ordered 
them. 

Q. Didn’t you order them to have them on hand 
so you could take over this business ? 

A. I did have them on hand. 
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Q. Now, then, can you give the Court a very 
much better idea of when you determined to take 
over this business ? 

Mr. Bernard: Object to that, your Honor—if 
the Court please. [Te is assuming a state of facts 
the witness has not testified to. [240] 

The Court: Te may answer. 


(Question read.) 


A. Well, I ean’t give the date. 

Q. Give the circumstances. 

A. I told Hilts around July 9th or 10th, when 
he filled out this statement that he presented to 
me—— 

Q. (By Mr. Rankin): I am not asking you 
what you told Hilts. I am asking you for your 
mental process when you determined to take over 
this business. 

A. I don’t know. I am trving to tell you when 
I more or less started to make up my mind. I don’t 
know the exact time. 

Q. When did you make up your mind? 

A. I don’t know the exact date, but it was made 
up completely by the 20th to 25th. 

Q. Were you ineurring the expense of all these 
orders without having made up your mind _ that 
you were going to take over this business? 

A. If they were plaeed by that time, then, ] 
was taking on the bills for it personally. 
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Q. Then if they were placed as early as July 
7th, how long before that would you say you made 
up your mind? 

A. Possibly I could have done so when [I told 
Sibert I was through after the end of July. 

Q. Through where? 

A. Through with the company. [241] 

Q. You told you were going on through during 
July ? 

A. I told him I would run it during the month 
of July. 

Q. Yes. When did you and your wife discuss 
the matter of terminating your agency ? 

A. I don’t remember the date; some time in 
July. 

Q. It was not until July that you and your 
wife discussed it? A. Nothing definite, no. 

Q. When was it first suggested between you and 
Mrs. Brewer that you terminate your agency ? 

A. When I told Sibert I would stay with it dur- 
ing the month of July. 

Q. Wasn’t it previously discussed with her? 

A. No. 

@. Will you please answer my question? It will 
save a lot of time. When did you and your wife 
first discuss the termination of this agency ? 

A. After I had told Sibert that I would carry on 
the business during July. 

Q. What date was that? 

A. It was some time around the end of June, 
after the first day of July, in his home in Oakland. 
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@. When did you discuss with Mr. Dunean that 
you were going to take over this business 4 

A. You keep referring to taking over the busi- 
ness. I didn’t take over the business. [242] 

Q. What did you do? 

A. I went into business for myself. 

Q. Isn’t that just another way of saying you 
would take over all of Paramount’s business you 
could get? ie No. 

Mr. Bernard: Object to the question. IJt is argu- 
mentative. 

The Court: He may answer. 

A. There is lots of new business started up in 
the State of Oregon, and I went after that. We 
didn’t take over anybody’s business. , 

Q. (By Mr. Rankin): Do you know whether or 
not you are under obligation not to solicit? 

A. J don’t know about anything concerning that. 

Q@. You were aware of the provision in your 
franchise that you were not to solicit customers of 
Paramount? A. I was. 

Q. Did it mean anything to you? 

A. Not after they would not keep their word 
with me. 

Q. When did you discuss going into business for 
yourself with Rightmire ? 

A. I told him T was going into business some 
time around the first of August. 

Q. When did you tell him you were going into 
business ? 

A. Some time around the first of August. 
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' Q.. And he did not know prior to that, prior to 
the first of [243] August, that you were going into 
business for yourself? 

A. As far as I knew, he didn’t. 

Q. Then you would be the only one that would 
tell him, or would your wife? 

A. I would have told him. 

Q. You did not take it up with Rightmire until 
August Ist, is that right? 

A. Idon’t know just the exact date. 

Q. You have been pretty definite in all other 
things. 

- A. I know the last week of July he was on vaca- 
tion. I didn’t see him the last week of July. 

Q. That may be, but didn’t you talk it over 
earlier in July, before he ever went on his vacation ? 

A. I don’t remember. 

Q. And as important a matter as your breaking 
your franchise and going into business for yourself 
does not leave an impression on you as to when you 
told Rightmire you were going into business? 

A. It does not. 

Q. When did you discuss with Merriott the fact 
that you were going into business for yourself ? 

A. I think it was around the first of August. 

Q. So, while you placed all these orders for 
Brewer’s Pest Control, you did not lay any grounds 
for the servicing that you were going to require with 
any employees that you subsequently had until Au- 
gust Ist, 1947? [244] 
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A. I would have done all my own service work 
if J hadn’t had any employees. 

@. I say, yon did not make any arrangement 
until August Ist, 19477 

A. No definite arrangement. 

Q. Did you make any indefinite ones? 

A. I don’t know. There may have been a word 
said, but there was nothing deliberately specified. 

Q. Sort of a general understanding? | 

A. No, I wouldn’t say that. 

Q. Was ‘‘Brewer’s Pest Control’’ in the tele- 
phone book,—Was its number in the telephone hook 
when you left the services of Paramount Pest Con- 
trol Service? A. No. . 

Q. How would all the customers that you had 
previously served in the name of Paramount know 
where to find Brewer’s Pest. Control? 

A. They would have had to call Brewer’s Pest 
Control. 

Q. Individually ? A. Right. 

Q. Did you tell those customers to call you at 
your home number ? 

IT only talked to a very few customers. 
Answer the question. 

What customers ? 

Paramount's customers. 
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I never told Paramount's customers to eall 
me at any time. [245] 

Q. Did vou ever let them know the number on 
these 1500 business ecards that you were having 
printed to put out? me ih did. 

Mr. Rankin: No further cross-examination. 
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Redirect Examination 
By Mr. Bernard: 

Q. I want to ask you one or two questions. Did 
you order any cards, forms or anything prior to the 
time you had been notified that on the first of July 
you would have to go back on the 20-80 basis? 

A. I did not. 

Mr. Bernard: I think that is all. 

Mr. Rankin: That is all, your Honor. 


(Witness excused.) 


The Court: I am sorry to have to make a little 
explanation about my own circumstances. I imag- 
me it won’t be satisfactory to you gentlemen. Mr. 
Lyon is here from Los Angeles. I have to hear him 
some time today, as well as opposing counsel in a 
patent case. Then tomorrow I cannot hear you at 
all, due to an emergency matter that has arisen in 
the court. I can resume this case on Friday and con- 
tinue over to Saturday, if that is necessary. 

Mr. Bernard: That will be quite satisfactory to 
me. In fact, for reasons of my own, I was going to 
have to ask the Court [246] not to run too late this 
afternoon anyway. 

The Court: Mr. Rankin, may we have your con- 
eurrence in resuming this matter on Friday? 

Mr. Rankin: I know how busy this Court is. 
While, as the Court correctly prophesied, it is not 
satisfactory, it will have to be done because I know 
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the compulsion that the work of this Court is under. 
If your Honor will just designate when to report, 
that will be satisfactory. 

The Court: We will resume Friday morning 
and, if necessary, run Saturday as well. 


Thereupon, an adjournment was taken until 
pon, 
10:00 o’clock a.m. Friday, January 23, 1948.) 


Court reconvened at 10:00 o'clock a.m., Friday, 
January 23, 1948, pursuant to adjournment. 


ALLARD J. CONGER 


was thereupon produced as a witness on behalf of 
plaintiff and, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Rankin: 
Your name is Allard J. Conger? 
Yes. 
Where do you live, Mr. Conger? 
2030 Southeast Harrison, Portland. 
What is your business ? 
Printing and lithographing, sir. 
How long have vou been so engaged ? 
Since 1918. 
Do you know Mv. Brewer? 
Just as a casual customer, ves. 
When did vou first know him? 
I believe—Oh. I think it was the beginning 
of 1947, as far as J can ryeeall. 
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Q. Did vou ever do any printing for him? 
A. Yes, sir. 
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»Q. What did you do? 

A. Oh, various small forms, cards and stationery. 
-Q. Have you any record of those jobs? 

A. We always keep a complete record of all 

work done. 

| Q. I would like to hand you, Mr. Conger, cer- 
tain exhibits in this case known as 64, 65, 66, 67, 68, 
69, 70, 71, 72, 73, 74 and 75, and ask you if you can 
identify any of those exhibits and your having any- 
thing to do with them? 

A. Yes. Those are all checks that cleared 
through our bookkeeping department and the work 
here, T believe, was all produced in our plant. 

Q. When was that done? 

A. Well, it was during 1947. 

Q. Can you give the Court a more specific date? 

A. I will have to refer to our records here in 
order to do that. Succeeding dates, July 7th—— 

Q. Did he place an order with you on July 7th? 

A. That is the date the order was placed. 

. What order was placed on July 7th? 

A. Service orders, 2,000 service orders. 

@. What were those? Can you identify among 
the list of exhibits the one you classify as a service 
order ? 

A. Yes, sir. It is this form here, and so states on 
the heading, ‘‘Service Order.”’ 

~Q. Can you refer to an exhibit number? There 
is a stamp on it in the lower right-hand corner, I 
believe. A. Exhibit No. 70. [249] 
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Q. Exlubit No, 70? A. Yes 

Q. There were two thousand of those ? 

A. Yes. 

Q. What was the next order? 

A. he next was another order on July 7th, re- 
eeipts in duplhieate. 

Q. Do you find among those exhibits a copy‘of a 
receipt that you printed ? A. Yes, sir. 
What exhibit number is that? 

[exhibit No. 67. 

Exhibit No. 67? AY «Yes. 

How many of those receipts did you peind ta 
2,000 sets, in duplhieate. 
What was the next order? : Al 
The next order was also July 7th was 5,000 
service slips. — 

Q. 5,000 service slips. Do vou find any exhibit 
number there covering service slips of that: char- 
acter that you printed? A. Yes, sir. 

Q. What exhibit number is it? 

A. Exhibit No. 68. 

Q. Exhibit No. 68? A. Yes. [250] 

Q. What other order, if any, did you recéive 
from Mr. Brewer? 
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A. There is quite a few here on sae €ibiges 
July 7th, 2,000 statements; July 11th, I should say. 

Q. Were there any more on July 7th? 

A. No, that is all entered on July 7th. 

Q. I direct vour attention to Order 8564 for 
1,500 business ecards. What was the date of that 
order? A. That was July 7th. 
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Q. July 7th? Ey, Vicoaesir: 

Q. How many of those business cards did you 
print? Is that the correct number, 1,500? 

A. 1,500, sir. 

Q. Do you find any exhibit number for a busi- 
ness ecard among those exhibits that were handed to 
you? A. Yes, sir. 

Q. What is the exhibit number of that? 

A. No. 69. 

Q. 69? A. Yes. 

Q. When did you deliver the wares or goods 
made under these July 7th orders? 

A. They were delivered at different dates. 

Q. When was the first date of delivery? 

A. ‘The first date of delivery was July 14th on 
the 1,500 cards. [251] 

(). Those were the business cards represented by 
Exhibit 69? A. Yes, sir. 

Q. Were all of those products delivered at vari- 
ous times thereafter ? 

Yes, sir, various dates. 

Did you render him a statement for them? 
They were rendered, yes, later in the month. 
But you did render statements ? 

Yes. 

And were they paid? 

Very promptly paid, yes. 

And the checks that are in evidence there are 
the checks you received in payment for the printing 
service that you have described, is that correct ? 

A. Yes, that is correct. 


OPO POorer 
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@. Tow did you get the forms from which to do 

that printing that you have described ? 

They were furnished by Mr. Brewer. 

Have you those forms? 

I may have some of them. 

Will you produee all you have, please ? 
There (indicating) 1s a copy of the business 
card, service order and receipt. That is all I have 
with me. 

Q. May I see them? A Yes [252 } 

Q. Mr. Conger, I would like to hand you the 
eard of the Paramount Pest Control Service with 
Charles Brewer, as manager, and ask you if that 
is a form that you refer to as having used from 
which to draw Mr. Brewer’s busines cards? 

A. Not necessarily. That was a copv of their 
eard. I believe that was brought along more for 
style. The pencil written copy here, I believe is 
the one that was followed, instead of the type. 

Q. But he offered it to you at the time for the 
stvle of the card? & Wheat is right. 

Mr. Rankin: We wish to offer that in evidence. 

The Court: Take everything over to Mr. Ber- 
nard. You have not seen these things, have vou? 


>OPO> 


Miebermard: No, waded noty Your Honor 

Mr. Rankin: I had not seen them befove, either. 

Q. I hand you what purports to be a copy of a 
service order for Paramount Pest Control Service 
with ‘ Paramount’? and ‘‘Serviee’* and ether mat- 


ters stricken out and ‘‘Brewer’s ~~ Teton 
know what that is. ‘‘Brewer’s" is written over it. 
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I will ask you if that material was given to you— 
if that is the material that was given to you, as you 
describe, for the purpose of drawing Mr. Brewer’s 
contract form. 

A. Yes. This particular form was used as copy, 
with the changes indicated. [253] 

Mr. Rankin: We offer that in evidence. 

Q. If I understand your testimony correctly, 
you said you had also drawn a large number of re- 
ceipts, and I hand you this receipt, originally of 
the Paramount Pest Control Service, with ‘‘ Para- 
mount’’ and ‘‘Service’’ stricken out and ‘‘Brewer’s 
Statewide’? Pest Control or ‘‘Brewer’s Statewide’’ 
written over it, and ask you if this is the form 
from which you made M1. Brewer’s receipts? 

A. Yes, sir, that is the case. That is the copy 
that was used. 

Mr. Rankin: We offer that in evidence. 

Q. Have you had any talk with Mr. or Mrs. 
Brewer since the first of the week? 

A. He was in the office, I believe, yesterday. 

@. Did he see you? A. Yes. 

Q. What did he want? 

A. He wanted to confirm the date of the pur- 
chase order of these items. 

Q. Did you confirm it with him? 

A. I did. 

Q. Was there any other conversation? 

A. I believe not. 

Mr. Rankin: That is all, You may cross- 
examine. [254] 
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Cross-Hxamination 

By Mr. Bernard: 

@. When did you say Mr. Brewer was in? 

A. Yesterday. 

The Court: Do you have any objection to them? 

Mr. Bernard: No, I have not, your Honor. I 
have no objection. 

The Court: They are all admitted. Do you 


want to give them exhibit numbers before Mr. Ber- 
nard cross-examines ? 


(Copy for business cards furnished Conger 
Printing Company thereupon received in evi- 
dence and marked Plaintiff’s Exhibit No. 78.) 


(Copy furnished Conger Printing Company 
for service order thereupon received in evi- 
dence and marked Plaintiff’s Exhibit No. 79.) 


(Copy furnished Conger Printing Company 
for receipt thereupon received in evidenee and 
marked Plaintiff’s Exhibit No. 80.) 


Mr. Rankin: ‘The service order is here; the 
receipt is here; the business card is here, but | do 
not. find the service slip. We had it here and he 
described it as 5,000. Where has it gone? Have 
you got it over there? 

Mr. Betfiard: No, we haven’t got it. [259] 

A. I believe it is in this bunch. I don’t beheve 
i @ave vou a copy of the service slip. [ deo net 
have that one here. 
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Mr. Rankin: You do not have a copy of that? 

A. No, I just have the three. The three was all 
I brought in. 

Q. (By Mr. Bernard): Would you examine 
Plantiff’s Exhibit No. 79 and tell whose handwrit- 
ing that is up at the top? ’ 

A. I believe that is my office manager’s hand- 
writing. | 

Q. As a matter of fact, you did not take this 
order at all, did you? One of your employees did? 

A. I believe that is correct. 

Q. That order was put in on what date? 

A. July 7th. 

Q. Then the order placed on July 7th was placed 
with one of your employees? 

A. I believe that is right. 

Mr. Bernard: ‘That is all. 


Redirect Examination 
By Mr. Rankin: 


Q. You then printed these slips in accordance 


with the order, did you? A. That is right. 
Q. And Mr. Brewer received them? 
i Yes, sir. 
Q. He made no objection to them? [256] 
A. No, sir. 
Q. And the only direction you had was that 


which you have indicated as to how those orders 
were to be compiled ? A. That ishiea 


Q. Did My. Brewer sign your order book in any 
way ? 
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A. We keep a record of receipts in the office. 
I haven’t those available here. 

Mr. Rankin: ‘hat is all. Just a moment. For 
your information, after this is all over and the 
Court has finished with them, I will be glad, on 
your request, to have these returned to you for 
your files, if possible. 

A. Thank you. It is not too important if they 
are not returned. 

The Court: "That is all. Step down. 


(Witness excused.) [257] 


G. H. HANSEN 


was thereupon produced as a witness on behalf of 
plaintiff and, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 

By Mr. Rankin: 

Q. Give your name to the Court, please. 

A. G. H. Hansen. 

@ isihat P. H.? Ay Gch. 

Q. Where do vou reside? 

ae im Portland. 

Q. What is vour occupation ? 

A. I am District Agent for the U. S. Fish and 
Wild Life Service. 

Q. How long have you been such? 

A. I have been in Oregon sinee September, 1945. 

Q. Were vou in that service prior to that date? 

A. I have been in that service sinee 1931. 
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Q. Do you know Charles P. Brewer? 

A. No, I don’t. I don’t recall ever having met 
him. 

Q. Do you have anything to do with a common 
poison known as 1080? A. Wes twe have: 

Q. I should not say ‘‘common.’’ It is not. Do 
you have anything to do with a poison commonly 
known as 1080? 

A. Our field men, as well as myself, after being 
authorized [258] by our central office, are permitted 
to use it under certain circumstances, under proper 
regulations within the State of Oregon. 

Q. Are you the head of the department here? 

A. Iam the head of that department that uses 
that material. 

Q. Is it a common poison on the market? 

A. No, sir, it is not. 

@. How do you buy it? 

A. We requisition it, on approval from the cen- 
tral office, from our Pocatello supply depot. 

Q. There is testimony in this case, given by Mr. 
Brewer here, that in July of 1947 he went to the 
Fish and Wild Life Department in the Weatherly 
Building and purchased one pound of a poison 
known as 1080, for which he paid $8.00. 

Do you find any record of such a purchase ? 

A. We are not permitted to sell 1080. 

Q. Well I would like to get an answer to that 
question. Do you find any record of his having 
made a purchase? 


A. No, there is no record in our office. 
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You say you are not permitted to sell 10802? 
That is correct. 

Will you explain to the Court why? 


e Ore 


1080 is definitely a hazardous poison to han- 
dic. The research people don’t know too much 
about it yet. So far as we know, there is no anti- 
dote and it is not supposed to be available [259] 
to the general public until more is known about 
this poison as it is used. 

Q. Are there means by which established con- 
eerns can purchase that poison? 

A. I understand that established persons can 
purchase it direct from the company that mann- 
factures it. 

Q. You were previously advised by us, were you 
not, that Mr. Brewer had claimed to make this 
purchase from your department in the Weatherly 
Building? Re ~Y cs! 

Q. What department is that in the Weatherly 
Building ? 

A. The Fish and Wild Life Service office in the 
Weatherly Building is our regional office, and they 
handle all fiscal matters that pertain te the six or 
seven western states in the Northwest. 

Q. Do they have 1080 on hand to purchase 
there ? 

A. They don’t handle 1080 in the Weatherly 
Building. 

Q. Did vou make inquiry of the office to ascer- 
tain whether that is correct or not? 

A. I ealled them last night and they have no 
records of ever having it over there. 
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Q. Suppose an application had been made at 
the Weatherly Building for the purchase of 1080, 
what would have happened to that application? 

A. That would have been referred to our office 
over here in [260] the Pioneer Post Office Building. 

Mr. Rankin: That is all. 


Cross-Examination 
By Mr. Barnard: 

Q. Was your office formerly in the Weatherly 
Building ? 

A. Our office was formerly in the Weatherly 
Building. 

Q. When did you move? 

A. It will be two years this April. 

Q. How many employees are there over there 
in the Weatherly Building? 

A. We have at the present time two office girls 
and Mr. Boomhower who is in charge of law en- 
forcement, and Al Moore who is with the research 
division. 

Q. What men were over there in July, 1947? 

A. The same men that I have just named. 

Q. ‘Those are all of the men that were over there 


in July? A. That is correct. 

Q. Is there a man by the name of McDonald 
over there? A. McDonald? 

Q. Yes. 


Q. There is a McDonald in the Weatherly Build- 
ing, not in our office. 
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Q. I meant to ask you about the personnel over 
there in the Weatherly Building. What men were 
there in July, 1947, in the Weatherly Building? 

A. I don’t know all the employees in the Weath- 
erly Building. 

Q. About how many men are employed over 
there? 

A. Most of them are bookkeepers. There are, 
J think, four or five regional inspectors and the re- 
gional director and the assistant regional director. 

Q. There was a man by the name of McDonald 
over there? A. Yes. He is still there. 

Q. What is his position there in that office? 

A. He is in charge of Federal refuges in this 
region. 

Q. What do you people use this 1080 for? 

A. We use it on rat control work and predatory 
animal control work. 

Q. You do not sell any of it? A. No. 

Q. Or are not supposed to sell any of it? 

A. We don’t sell any, no. 

Q. Did you ever get any of it over there? 

A. No. 

Q. This 1080, in what shape does it come to 
your offiee ? 

A. ‘The packages that we have received are half- 
pound containers with the manufacturer’s label on 
them. 

Q. What manufacturer ? 


A. The Monsanto Chemical Company. 
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Q. Iam not going to take this out of the sack, 
but look at that can and that sack and tell if that 
is the kind of cans [262] this comes in to your de- 
partment? 

A. Yes, the kind of cans which the manufac- 
turer shipped it in. 

@. And the can—the kind that come to your 
office ? A. Yes, sir. 

Mr. Bernard: Do you want to look at it? 

Mr. Rankin: Will it hurt me if I look at it? 

A. No, sir, it won’t hurt you. 

Mr. Bernard: That is all. 


Redirect Examination 

By Mr. Rankin: 

Q. This can says, ‘‘Don’t breathe dust or get 
on skin.’’ That is true, is 1t? A. Yes. 

@. Use rubber gloves? 

A. That is recommended, yes. 

Q. And that is the Monsanto Chemical Com- 
pany ? A. The Monsanto Chemical Company. 

Q. it has marked on it ‘‘ Fatal Poison’’ with the 
skull and erossbones and ‘‘ Fatal Poison’? all in red. 

A. Yes. 

Q. Is Mr. McDonald, to your knowledge, per- 
mitted to sell 1080? 

A. No, to my knowledge he ig not. 

@. Would you know if he were permitted to 
sell it? 


A. Yes, I would be advised if he was permitted 
to handle it or sell it. [263] 
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Q. Have you ever been advised that MeDonald 
has any right to sell 1080? &. Wo, or. 

@. There is one question I should have asked 
you on direct examination and, with the Court’s 
permission, I would like to ask it now. 

Did Mr. Brewer come into your office in the last 
few days, to your department? 

A. The young ladies in the office report Mr. 
Brewer was in yesterday, day before yesterday. 

Q. For what purpose? i To obtain 

Mr. Bernard: That would be hearsay. 

Mr. Rankin: He is in charge of the office. 

The Court: Answer the question. 

A. 'To obtain some 1080. 

Mr. Rankin: Did he get it? 

A. No, he didn’t get it. 

Mr. Rankin: That is all. 


Recross Examination 
By Mr. Bernard: 

Q. Can you tell me the name of any of the other 
men over there in that office ? 

A. Inthe Weatherly Building? 

Q. Yes. [264] 

A. Well. IT don’t think I would be permitted 
to, under the reguiations of the Department. I 
don’t think T would be. | don’t think I should 
answer that. 

Q. Can vou tell me about how many of them 
there ave over there? 
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A. ‘There are four or five regional inspectors ; 
there is the administrative office; there is the re- 
gional directors and the assistant regional director 
and some clerical help. 

Mr. Bernard: That is all. 

Mr. Rankin: That is all. 


(Witness excused.) [265] 


Cc. W. FISHER 


was thereupon produced as a witness on behalf of 
plaintiff and, being first duly sworn, was examined. 
and testified as follows: 


Direct Examination 

By Mr. Rankin: 
Your name is what? A. CC. W. Fisher. 
Where do you live, Mr. Fisher? 
2400 Tenth Street, Berkeley, California. 
What is your business? 
Pest control. 
By whom are you now employed? 
By the Sully-Van Corporation. 
Were you ever employed by Paramount Pest 
Control Service? A. Yes, sir. 

@. You were in the employ, were you, of the 
Paramount Pest Control Service in July, 1947? | 

Neue Ves. sit 

@. Did vou at that time see the defendant, 
Charles P. Brewer ? A. J did. 

q. Where did you see hin? 


OPore roe 
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A. Saw him at the Paramount Pest Control 
office, 519 Northwest Park in the evening, around 
5:00 p.m., July 30, 1947. 

Q@. Did you see him anywhere else that evening? 

A. Yes. [266] 

Q. Where? 

A. We had dinner and spent the entire eve- 
ning together, Mr. and Mrs. Brewer and myself. 

Q. Whereabouts? 

A. First, we drove from the office ont to his 
home here in Portland, on 28th Avenne, I believe 
it is, and, on our arrival there, Mrs. Brewer and 
Mr. Ray Rightmirve were in the kitchen visiting, 
and Mr. Brewer was very happy to see Mr. Right- 
mire there beecanse he had just returned from a 
few days’ vacation. 

Q. I should ask you, Mr. Fisher: Are you anv 
relation to any of the officers of the Paramount 
Pest Control Service ? A. Yes, sit, 7 am: 

Q. What relation, and to what member ? 

A. A brother to G. H. Fisher, one of the own- 
ers of the Paramount Pest Control Service. 

Q. Did vou, on this evening that you describe 
in July, when you met Mr. and Mis. Brewer and 
Mr. Rightmire, have any discussion with those 


gentlemen and that lady? x Yeu Siw 
Q. Did that discussion relate to why Mr. Brewer 
was leaving Paramount? ~. It thd 


Q. Will vou begin at the beginning and briefly, 
but fully, as fully as necessary, tell what was said 
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in relation to Paramount and their leaving Para- 
mount? [267] 

A. The first discussion—Mr. Rightmire stated 
that he was glad he had taken a vacation because 
if he hadn’t taken it then he would not have had 
it as a member of the Paramount Pest Control 
Service, and there was a little discussion at that 
time. Mr. Rightmire left, and Mr. and Mrs. Brewer 
and I returned to the Roosevelt Hotel, where I 
was staying, and we had dinner at the Roosevelt 
and, immediately after dinner, we retired to my 
room there. 

»Q. How long was it discussed with Mr. Right- 
mire in the Brewer home? 

A. Just a few minutes, ten or fifteen minutes, 
possibly. 

.Q. Do you know what he was saying there? 
-.A. He was telling of his vacation trip that he 
had. just returned from. 

Q. Whom was he telling that to? 

A. Mrs. Brewer, when we arrived, and he told 
Myr. and Mrs. Brewer and myself about it. 

Q. After you had finished your dinner, where 
did you go, you and Mr. and Mrs. Brewer? 

A. We went to my room in the Roosevelt Hotel. 

Q. About what time did you go to your room? 

A. Some time between 9 and 10 o’clock. 

Q. How long did they remain discussing the 
matter with you in your room at the Roosevelt 
Hotel at this time? 

A. Until after midnight. [268] 
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@. Did they tell you they were leaving Para- 
mount ? A. Yes, sit. 

Q@. Did they give you any reason whi? 

A. Tey did. 

Q. Could you briefly give what they said re- 
garding leaving Paramount? 

A. hey said that the Paramount organization, 
and particularly Mr. Sibert, had not lived up to 
his promises to them and that they were leaving 
the organization and, within the eyes of Para- 
mount, they would be the worst so-and-so’s in the 
world as of August Ist because they were not only 
leaving the organization and going into a competi- 
tive business, but they were also taking all the 
Paramount emplovees with them into their busi- 
ness. . 

Q. Did you ever see Mrs. Brewer in the office 
of the company ? Ae “Yes, sit 

Q. What was she doing there? 

A. Done the office work, bookkeeping and an- 
swering the telephone and so forth. 

Q. Did she engage in this conversation you are 
deseribing ? A. Sie did: 

Q. Did you know who were in the employ of 
Paramount at the time they said they were taking 
the emplovees with them? ay §=“Wies: 

Q. Who were they? [269] 

A. Mir Carl Dunean and Mr. Raymond Right- 
mire and Mr. Merriott. 

Q. Do you know whether or not, from any sub- 
sequent knowledge that vou had. they did go with 
Mr. Brewer? A. Yes, sir. 
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Q. What else, if anything, was said regarding 
their leaving? May I strike that, please? 

You said they were taking the employees with 
them. Was anything else said about the date on 
which they would leave Paramount? A. Yes. 

Q. What was that? 

A. They said they were and they had been col- 
lecting all the money that was on the books that 
they could possibly collect and that if, on August 
ist, there was more than a dollar or two in Para- 
mount’s account they would be very lucky. 

Q. Who would be very lucky? 

A. Paramount Pest Control Service. 
.Q. Do you know how much was in the Para- 
mount Pest Control account? A. No, sir. 

Q. Was there anything else said about Para- 
mount Pest Control conditions after they would 
leave? A. No, sir, not that I recall. 

Q. Why did they select August Ist as that time? 

Mr. Bernard: Objected to as calling for a con- 
clusion [270] of the witness. 

The Court: Answer. 

A. Will you repeat the question? 

Q. (By Mr. Rankin): Why was August Ist 
mentioned? You say ‘‘after August Ist.’? Do you 
know why August Ist was mentioned ? 

A. May I explain it in this manner? 

Q. If you wish. 

A. My arrival here was purely coincidental. I 
had been traveling throughout the State of Wash- 
ington and had just arrived in Oregon, establishing 
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distributors for Sully-Van. Mr. Sibert and Mr. 
Fisher own most of the stock in that corporation. 
At that time | was working in that capacity and, 
when | arrived here on July 30th, Mr. Brewer 
asked me how long it had been since | left the 
Oakland officc, and I told him approximately two 
and a half weeks, so he said, ‘You don’t know the 
news, then.”’ 

| told him JT didn’t and he said he had sent a 
letter of resignation, previous to the date of my 
arrival, to the Oakland office, which would take 
effect on August Ist, 1947. 

Q. And that is the reason August Ist was men- 
tioned ? Ay Mes, ‘e 

Q. Was anything said about the condition Para- 
mount would be in after the bank aecount had been 
reduced and the employees taken away, as to their 
rehabilitation? What was said on that score? [271] 

A. It was said that Paramount would be in no 
position to take care of their accounts for some 
months to come. 

Q. Who said that? 

A. Mr. Brewer, beeause they would not have 
any equipment or stock, nor would they have any 
experienced personnel in this area and, not being 
familiar with the accounts and not having the 
equipment that our former emplovees had, it would 
be a few months before we would ever he able to 
regain our status, at that particular time. 

Q. Was anything said about where they were 
establishing their office ? x. Mae 
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Q. Where was that? 

A. In the home, here in Portland. 

Q. What did they say about that? 

A. Well, about all there was—they would have— 
they would establish their business in their home 
temporarily. 

Q. You mentioned something about equipment. 
What did they say about equipment? 

A. Well, that they intended to keep the equip- 
ment and chemicals until they had been paid for 
that equipment, and that the usual procedure with 
Paramount would be that Paramount would take 
some time to do that, and they were going to keep 
it until they had received their money that was due 
for that equipment and chemicals. [272] 

Q. ‘Did they tell you the amount they claimed 
to be due from Paramount to them? 

A. No, sir. 
: Q. Did they say whether or not they had tried 
to get it and had been denied ? 

A. Repeat the question. 

Q. Did they say anything about whether they” 
had tried to get their money and it had been 
denied them? A. No, sir. 

Q. Do you know of Mr. Hilts coming in, any- 
where in this conversation ? 

A. Not this conversation, no. 

Q. When did you first see Mr. Hilts? 

A. Around 4:30 of July 31st in the hotel; he had 
registered in at that time. 
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Q. That was the next day? ‘Nem =WOGR. 
Q. Were you present when Mr. Hilts and Mr. 
3rewer met? A I waa. 


Q. What was said in Mr. Brewer’s presence? 

A. Mr. Brewer was in the lobby and he ealled 
my room. A few nunutes before that Mr. Hilts 
had called me, having just registered, and, as soon 
as Mr. Brewer arrived in my room, T telephoned 
M+. Hilts’ room and asked him to join us tien 
Mr. Brewer had arrived. [273] 

Q. What was said in his presence, Mr. Fisher? 

A. Mr. Hilts, upon entering the room, walkéd 
over to Charlie and shook hands and said that this 
was a bombshell in their organization and particu- 
larly in the home office in Oakland, his resignation 
as of August Ist, and they and no one else could 
understand the reason for his attitude. . 

Q. What did Mr. Brewer say? 

A. Mr. Brewer said that he supported and 
financed Paramount, or the Oregon territory, as 
long as he possibly could and he was getting out 
now for self-preservation. 

@. Was anything said in Mr. Hilts’ presenee 
about who might be going with Mr. Brewer in this 
new undertaking of his? MH. No, sim 

Q. What did vou do after that with respeet. to 
the equipment, if anything? 

A. The following morning, Angust, Mr. Hilts 
and I went to the offiee and, upen arrival in the 
office, we found some canceling letters and eom- 
plaints, cancellation letters 
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Q. Whom were those cancellation letters from, 
do you recall? 

A. One in particular that I recall was the Hud- 
son-Duncan Company account. 

Q. Here in Portland, Oregon? 

A. Yes, sir. 

Q. Go ahead, please, with your statement of 
what you did. 

A. Another complaint that I recall was the Zel- 

lerbach Paper [274] Company here. 
- While we were there, Mr. Hilts instructed Mr. 
Celsi—I believe that is the man’s name in charge 
of. the warehouse—to not permit any of the former 
employees into the office or into the warehouse 
without his consent because we had taken over 
from Mr. Brewer and he was no longer with the 
Paramount Pest Control Service and, upon this 
remark, Mr. Celsi said he couldn’t restrain any of 
Mr. Grewer’s men or Mr. Brewer from the ware- 
house because he had made the lease and had paid 
the rent. 

There was some question, so Mr. Hilts instructed 
this gentleman to advise Mr. Brewer to come down 
to the warehouse, and that we would be back 
shortly after this complaint call, because that mat- 
ter must be settled. 

So, at approximately 2:00 o’elock in the after- 
noon Mr. Brewer and Mr. Duncan met Mr. Hilts 
and | in the warehouse and at that meeting Mr. 
Brewer instructed Mr. Celsi not to permit us into 
the storeroom until he personally had given consent 
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for us to do so, so, to alleviate the responsibility 
placed on this man who more or less did not know 
just what to do, we told him we did not want access 
to the warehouse or any of the stuff in the ware- 
house until the entire matter had been settled. 

Q. How long did you remain at Portland, Ore- 
gon, at this time? A. About thirty days. 

Q. What were you instructed to do, if anything ? 

A. Primarily I took care of cancellations of 
contracts. 

Q. You were the first man to engage in an effort 
to understand these cancellations ? 

A. Yes, sir. 

@. How long were you here as the only man 
doing that? i 

A. Mr. Hilts arrived the next day. ‘ities: 

Q. Did Mr. Hilts work with you in i to 
retain the company business ? 

A. In several cases, yes; not entirely. 

Q. Who had the greatest number of calls te 
make in that regard, you or Mr. Hilts? 

A. Myself. 

Q. How long were you here without any further 
assistance except that of Mr. Hilts, in the capacity 
you have deseribed 2 

A. Until Monday in the afternoon. 

Q. What would be the date, approximately ? 
How many days, approximately, was that? 

A. I would say it was August 4th. 

Q. Who came then? A. Mr. Sibert. 
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Q. Did Mr. Sibert make any calls on any of 
these customers ? 

A. Not to my knowledge. 

Q. Did you, at any time subsequent to that, 
make any calls on any other customers of Para- 
mount Pest Control Service in an effort to retain 
the Paramount business? [276] 


A. Yes, sir. 

Q): Who? 

A. Mr. Elfers and I went to the Albers Milling 
Company. 


Q. Anybody else? 

A. Mr. Elfers, Mr. Hilts and myself were the 
only three; we worked together. 

Q. Will you describe to the Court whether or 
not there were many cancellations coming in fol- 
lowing August 1, 1947, and what you did with re- 
spect to those cancellations that did come in? 

A. Well, I couldn’t keep up with them. The 
first account I called on was on Friday or Satur- 
day, f guess, on August 1st—whatever the Ist of 
August was. I am a little confused there. On Au- 
gust Ist I called, immediately after finding the let- 
ter of cancellation, on the Hudson-Dunean people. 
It was sent by Mr. Lacey, so I called on that ac- 
count and talked to Mr. Lacey. It is the general 
practice of our company, when we have a cancella- 
tion, to determine the reason for the cancellation, 
and I had found that they had given the account 
to Brewer’s Pest Control. That was before noon 
on August Ist. 
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Q. August Ist? A. Y¥es. 

Q. Go ahead and describe in a general way—not 
tco Jong or too much in detail—about what you 
generally did in connection with cancellations that 
came in, and what. your investigation showed. [277] 

A. Tealled on between twenty-five and thirty ac- 
counts, and the direct result in every instance+-it 
resulted in better than eighty cancellations because 
in those twenty-five or thirty calls there were sich 
accounts as the Safeway organization and other 
companies which had a number of stores that were 
under contract for service with our company. 

Q. To summarize, what were your findings: .as 
to the cause of the cancellations ? ah 

A. The same type of service with the same serv- 
icemen, knowing the accounts that bad been with 
Paramount, was to continue and take care of them, 
and they would receive the very fine serviee that 
they had had as the Paramount Company, but it 
would be in the name of Brewer’s Pest Control in- 
stead of Paramount. 

@. I hand you, Mr. Fisher, Exhibits 54 and 55 
that relate to the list of customers and ask yon if 
these lists represent any of the customers that you 
had had any dealings with? You have seen them 
before, haven’t vou? A. Yes, 

Q. This hst of enstomers? A. Yes, sit. 

Q. At that time, did vou cali any of these that 
are cancelled here? % -ladid 
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Q. Without going into the detail of picking 
them out, what you describe as to their termination 
applies to those that you called upon? 

A. The Dairy Co-op cancelled. 

Q. Yes; but I say what you describe in general, 
does that apply to all of these? 

A. Yes, in every case. 

Q. There are some letters in there that seem 
to bear the initials, “CWF’’ or ‘“‘C. W. Fisher.” 
Have you looked through and determined whether 
those are your letters in reply to the cancellations? 

ae Gs: 

Q. What was your effort, and how did you go 
about endeavoring to hold this business? 

A. Well, I would like to relate one specific im- 
stance, and that is more or less general. 

Q. Yes. 

A. Albers Milling Company, which had been an 
account of ours for several months—I ealled on 
them the morning of August 4th; it was Monday 
morning, with Mr. Elfers. On August Ist the ac- 
count had been serviced by Brewer’s Pest Control, 
and Mr. Flanagan showed me the service slip of 
Brewer’s Pest Control signed by their servicemen 
—it was either Mr. Merriott or Mr. Rightmire, I 
am positive about that—that they had been serviced 
on August Ist. 

So we inquired of Mr. Flanagan why Brewer’s 
Pest [279] Control] serviceman serviced the account 
when we had a contract with them and he said he 
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didn’t—he was not there when the service was ren- 
dered and that somebody else had signed the slip, 
and that he would find out at the time of the next 
call why they were servicing the account because, 
as far as he was concerned, he was under contract 
with Paramount Pest Control Service. 

Q. Did you find any other accounts that were 
served by Lrewer on Angust Ist, 2nd or 3rd, or 
immediately after the Ist of August? 

A. Yes, sir. 

Q. Do you have any idea how many of those 
accounts there were that were serviced immediately 
after August Ist? 

A. Everyone I had called on, practically. 

Q. Did Mr. Brewer make any appearance at 
the Paramount Pest Control office at this time? 

A. On two or three occasions he was in to see 
Mr. Hilts with reference to a settlement. 

Q. You were not present when those discus- 
sions were had? a. NO Sie 

Mr. Rankin: You may cross-examine. 


Cross-Examination 
By Mx. Bernard: 

Q. <At this time in July when you came to Port- 
Jand, July 30th, you were employed then by Para- 
mount Pest Control Service? [280] A. No. 

Q. Whom were you working for then? 

A. Sully-Van Corporation. 

Q. You went to work for Paramount about Au- 
gust Ist? A. On July 30th, I went to work. 
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Q. As I understand it, out at the house that 
night you found Mr. Rightmire talking to Mrs. 
Brewer and he said he was lucky he had got his 
vacation, or something of the kind? 

A. He said he took his vacation at that time 
because, if he hadn’t, he would not have had it as 
an employee of Paramount Pest Control Service. 

Q. Then you went over to the hotel, you and 
Mrs. Brewer and Mr. Brewer, and had dinner, and 
then went up to your room? 

A. ‘That is correct. 

Q. Did you know up to that time that Brewer 
was leaving Paramount? A. Yes, sir. 

Q. He advised you that he had resigned, was 
leaving, saying that Mr. Sibert had not lived up 
to his contracts with him? A. That is correct. 

Q. Did there seem to be some feeling on Mr. 
Brewer’s part? A. Very definitely. 

@. When, if you know, did Paramount Pest 
Control Service get control of the warehouse con- 
cerning which you have spoken? 

A. I don’t understand your question. [281] 

Q. When did Paramount Pest Control Service 
procure possession of the warehouse, concerning 
which you have testified? Do you know that? 

A. On Tuesday morning; I think it is August 
oth. Mr. Sibert had met Mr. Brewer in the hotel 
the night before and Mr. Brewer consented to give 
us the keys to the warehouse the following morning. 
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Q. You testified that prior to that time Mr. 
3rewer had been in several times for a settlement? 

A. Not prior to that time. 

Q. Prior to August 5th? 

A. Not prior to that time. 

Q. Afterwards? i ~=6Yos; ‘sit. 

Q. Do you know anything abont the negotia- 
tions back and forth that led to the surrender of 
the warehouse by Mr. Brewer on the 5th? 

A. Only that meeting in Mr. Sibert’s room at 
the Roosevelt. He confirmed he would give him 
aceess to it the following morning. 

Mr. Bernard: That is all. 


(Witness excused.) [282] 


DeGREY 8. BROOKS 


was thereupon produced as a witness on behalf of 
plaintiff and, being first duly sworn, was examined 
and testified as follows: 


Direet Examination 
By Mr. Rankin: 
Your name is DeGrey 8S. Brooks? 
Yes, sir. 
Where do you lve? 
0728 Northeast Fifteenth Avenue, Portland. 
How long have you lived there? 
About two months. 
By whom are you employed ? 
Paramount Pest Control Service. 
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Q. Where did you live prior to the time of 
living here at that address in Portland? 

A. Spokane, Washington. 

Q. What business were you in in Spokane, 
Spokane, Washington ? 

A. I was manager of the Spokane office. 

Q. Of what company? 

A. Paramount Pest Control Service. 

Q. How long, over all, have you been connected 
with the Paramount Pest Control Service? 

A. About two years. 

Q. When you came to Portland, Oregon, to take 
over the service of the company here, where were 
you living at that time? [283] 


How did you happen to come to Portland ? 
I came here the 2nd of August on a vacation 
with my family. 

Q. When were you directed to take over the 
Portland office, as you describe ? 

A. I took over the Portland office about the 1st 
of September, I would say, although I arrived here 
on the 11th of August. 

Q. You arrived here on the 11th of August? 

A. The 11th of August and was put directly in 
charge of the office on or about the Ist of Sep- 
tember. 


A. I was living at the Roosevelt Hotel. 

Q. Prior to living here, where were you living? 
A. Spokane. 

Q. You were engaged in that work at Spokane? 
A. Yes. 

Q. 

A. 
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@. You were here about the Ist of August? 

A. Wes. 

Q. But that was on your vacation? 

A. Yes. 

(. Did you meet Mr. Brewer or anyone con- 
nected with Mr. Brewer or any of these defendants 
on August Ist, on the Ist of August or thereabouts ? 

A. On the 2nd of August I met Mr. Brewer at 
the Roosevelt Hotel. 

Q. What happened there at that time? I wish 
you would just [284] state what occurred. 

A. I had just arrived in town with my family 
on vaeation and was in the hotel about a half hour 
when the telephone rang in my room. I answered 
it, and it was Mr. Duncan, calling from Mr. Brew- 
er’s room. 

Is that Mr. Carl Dunean? 

Mr. Car] Dunean, yes. 

One of the defendants in this case? 

Yes, sit. 

Go ahead. 

Mr. Dunean—I had asked Mr. Brewer to re- 
serve a room for me, because that is how they hap- 
pened to know I was coming out here, so they 
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asked me if | would not come up and spend the 
evening. I didn’t want to, but I agreed to later 
on and, after a little while, I went over to their 
room. 

Q. What time did vou go to their room? 

A. I would say 7:30 or 8:00 o'clock. 
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Q. How long did you remain? 

A. I stayed until about 9:30. 

Q. Did you have any conversation with anyone 
there? A. Yes, sir. 

QO. Who? 

A. Mr. Brewer and Mr. Duncan and Rosalie 
Brewer, Mi. Brewer’s wife. 

Q. Just state what that conversation was, the de- 
tail of it. [285] 

A. When I first went in there, it was sort of 
a social thing for a few minutes, and then Mr. and 
Mrs. Brewer started talking about Paramount Pest 
Control Service, sort of running it down in a way, 
and they went on for a little while. I asked them 
what the trouble was and he said, ‘‘You don’t 
know?’’ He said, ‘‘You don’t know that we and 
Paramount have severed negotiations?’ And I 
said. ‘* No.” 

He said, ‘‘I am not with Paramount any more,’’ 
and I said, ‘‘I am sorry to hear that. What hap- 
pened?’’ Well, he didn’t tell me so much about 
what had actually happened. The whole trend of 
events was trying to discourage me against the 
Paramount. 

Q. What did they say? What was the conver- 
sation leading to that? 

A. They told me what had happened to them; 
that they had put all their money into this business 
and so forth, and Mrs. Brewer, on a number of 
occasions, would look over at me and say, “‘For 
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God’s sake, don’t ever owe Paramount any money 
beeause they will put the damper on you,” or words 
to that effect, indicating that Paramount was going 
to get me next, and, the fact of the matter is, Mr. 
Dimean took a 5-cent piece that he asked me for and 
T gave it to him, and he placed an additional 5-cent 
piece with it and at least five times that evening 
he would point to this 10 cents and give me about 
six months, and he would bet a drink of beer with 
me that T would [286] be out of Paramount. 

Q@. Did they say what they were going to do? 

A. They told me they were going to take a 
vacation. Mr. Brewer told me he was going to take 
a vacation for six weeks and then didn’t know what 
he was going to do. He said he had had a number 
of offers, one particularly from the Ardee Main- 
tenance Company, and he would probably accept 
one of them. 

Q. What is the Ardee Maintenance Company 
engaged in? 

A. Competitive pest exterminating. 

Q. Pest control? A. Yes. 

Q@. Was anything else said by them that 
evenings ? 

A. Well, nothing whatever—it was just sort of 
a program to try to win me over to their way of 
doing, that thev had really been harmed by Para- 
mount Pest Control 

Mr. Bernard: TI believe, vour Honor, that this 
witness should be required to state what was said 
and not to draw conelusions. 
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The Court: Go ahead, and tell your story. 

Q. (By Mr. Rankin): Did Mrs. Brewer take 
any part in the conversation? 

A. Well, a number of times she spoke up and 
laughed and said, ‘‘Don’t ever get in debt to the 
Paramount people,’’ and about after an hour and 
a half I got tired of it and told them the best thing 
to do is to leave good friends, which I did, [287] but 
Mrs. Brewer said a number of times, “‘No use try- 
ing to get Mr. Brooks to see our side of it. He is 
a Paramount man.’’ That was said a number of 
times there during the evening. 

Q. What did Mr. Duncan say, if anything, about 
their severance? 

A. Nothing much outside of trying to collect 
10 cents for his beer. 

@. Did they say when they were going into 
business ? 

A. He told me he was not going into business. 

Q. Who told you that? A. Mr. Brewer. 

Q. Did Mr. Dunean say whether or not he was 
going into business? 

A. No, Dunean told me he didn’t know what 
he was going to do, that he was going to take a 
couple of weeks’ vacation and go down to the 
wedding of an aunt or somebody in the south, and 
when he came back up here he would then make 
a decision. 

@. Did Mrs. Brewer have anything to say about 
what her future would be? A. No, sir. 
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Q. Did you talk with them again after this 
occasion ? 

A. L only saw Mr. Brewer once, and he came 
up to my office looking for Mr. Hilts. 

Q. Did he disenss at that time anything about 
leaving Paramount? A. No, sir. [288] 

Q. Have you told the Court, Mr. Brooks, every 
reason that they gave for leaving Paramount? 

A. Well, they just simply said that they had 
had an injustice done to them, they were busy 
spending their money, they had put thousands of 
dollars into Paramount and had gotten very little 
remuneration from it and they just had enough 
of it. 

Q. Did they say anything about taking the help 
away from Paramount to you? 

A. No, sir, they didn’t. 

Q. When did you start in? Did you start in 
subsequently to this on the work of trying to over- 
eome the eancellations ? 

A. T arrived here the 11th of August and from 
then on IT started working on ecaneellations. 

Q. That was the 11th of August, 1947? 

A. That is right. 

Q. What did you do in an endeavor to stop can- 
eellations ? 

A. Well, we called on them as fast as they 
would come in. If it was a letter or if it was a 
phone eall. the boys had to turn in reports on 
their service ealls on cancellations of this kind and 
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T tried, as soon as possible, to contact all of them 
and find out their reasons for canceling. 

Q. Why would you do it? 

A. A general custom with Paramount Pest Con- 
trol, if you lose an account. We want to know 
whether it is the serviceman’s fault or whether the 
service has been bad. We want to [289] know 
whether the customer is satisfied or not. 

Q. How long did you work on the matter of 
overcoming these cancellations? 

A. I am still working on them. 

Q. Have you been in the employ of Paramount 
Pest Control Service here ever since? 

A. Yes, sir, with the exception of just occa- 
sionally running over to Spokane. 

@. Is that continuous employment here? 

A. Yes, sir. 

Q. Can you state, as a summary of these ac- 
eounts that you have contacted, what the reason is 
for their cancellations? 

A. The general reason has been very much the 
same in all eases, those that I have contacted per- 
sonally. It seems as if the men who were servicing 
them were doing a good job, and these same men 
would still come, and the only part that was a 
little unethical was the fact that these same men, 
in many instances, would go in and service the 
account and walkout, have a slip signed, and the 
customer didn’t know that it was not Paramount. 
There was no mention made of the fact that this 
was Brewer’s Pest Control. The service was ren- 
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dered by the same man who had heen coming 
there, and when they came in again to do the serv- 
ice, why, then he went ahead and did his work and 
had a slip signed. If the customer did not know 
that there had been a change in name, they could 
have gone on [290] and on and on. 

Q. Did you make any general inquiry as to 
what, if any, representations were made? 

A. Yes, there were many representations made. 

Q. What were those? 

A. You want me to name the customers? 

Q. I don’t think that is necessary now. As a 
general summary, give what those representations 
were that caused the cancellations, if any? 

A. The faet that some of the servicemen, in 
some instances, would go in and say the company 
was dissolving. 

Q. What do you mean by ‘‘company’’? 

A. That we are not going to continue in busi- 
ness; we are discontinuing business up here. 

Q. What do vou mean by ‘‘eompany’’? 

A. The Paramount Pest Control Service. 

Q. That the Paramount Pest Control Service 
was dissolving ? 

A. Yes. In other cases he would go in there and 
service the account; if it was the same man. they 
never thought about it. 

@. Anything else vou can think of that your 
investigation showed as to the reasons for eaneel- 
ing Paramount contracts? 
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A. No, other than that the same personnel was 
serving these accounts and that Mr. Brewer or his 
representatives would walk in and say they were 
taking the account over on such and such [291] a 
date, and it would be known as Brewer’s Pest Con- 
trol Service. 

In one ease, particularly, they told the man that 
they were taking over, and that we were discon- 
tinuing business, that Paramount Pest Control 
Service was not a company, it was a trade name, 
they were changing their forms to Brewer’s Pest 
and, instead of paying a royalty on this trade name, 
Control, and in each case they gave the man a 
discount on the regular cost of his services to prove 
that they were saving him a little money. 

Q. As manager in charge of this office, Mr. 
Brooks, did you have any eancellations that called 
for any repayment of money? A. Yes, sir. 

Q. Describe those, please? 

A. We had a number—In fact, we have got sev- 
eral thousand dollars on the books of moneys ctill 
due on accounts that are unpaid, if that is what 
you mean. 

Q. Did they write in and say, ‘‘We have had 
your service and we don’t owe you this monev’’? 

A. Oh, yes. 

Q. Did you have any cases where there was a 
repayment by you to the customer? Did you have 
any cases where there was a repayment by you 
to the customer who had already paid for the 
service ? 
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A. Not repayment. We gave him credit for 
service, and rendered service for which we got 
no bonus. [292] 

Q. Why not? 

A. Why—Well, it had been paid in advance; 
they had paid up several months, those where they 
had paid several months in advance; that happens 
lots of times. 

Q. Had nothing to do with Brewer? 

A. No, had nothing to do with Brewer. 

Q. Did you have any cases where yon had to 
remit to them because Brewer had done the serv- 
ice and you had not done it and you remitted any 
part that had been paid? 

A. No. I have not refunded any money. 

Q. As manager of the office, did yon find: all 
the records there when you come to the offiee to 
start work there? 

A. I found records but I wouldn't say that. the 
records were complete. 

Q. Why not? 

A. Well, for our service routings, the eards’ the 
men turned in as to where to go on certain dates, 
and so on, they were many of them blank. . There 
was the name of the customer on there but there 
was no way of determining whether thev had had 
service or not. In other cases, the cards were dated 
up in September and October—you could not get 
any detail from them, and we had to go to .the 
ledger and look them up and work our rontings 
over from the ledger. 
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Q. Did you find any substitions in your records, 
where the original records are gone and something 
substituted for them? [293] 

A. Just had cards with the names on but didn’t 
have any detail whether they were accounts or any- 
thing. I wouldn’t say whether it was substituted 
or what happened. That was the way Mr. Brewer 
had run the office. 

Mr. Rankin: You may cross-examine. 


Cross-Examination 
By Mr. Bernard: 

Q. As I understand it, you talked with Mr. and 
Mrs. Brewer on the evening of August 2nd? 

A. I believe so. 

Q. And you want the Court to understand that 
he did not tell you at that time that he was in 
the pest control business? 

A. No, sir, he didn’t. 

Q. Did you see Mr. Wendy Fisher about that 
time ? A. I did, sir. 
~ Q. Did Myr. Fisher ever tell you he had told him 
on July 30th that he was going into the pest control 
business ? 

A. Mr. Fisher didn’t tell me that until after 
IT had seen Mr. Brewer. 

@. There seemed to be quite a lot of feeling that 
night on the part of Mr. and Mrs. Brewer? 

A. That is right, sir. 


vs. Charles P. Brewer, et al. 365 


(Testimony of DeGrey 8. Brooks.) 

Q. They said they had been treated badly by 
Paramount Pest Control Service; in other words, 
in vour own words, J believe vou said the net re- 
sult was that they said an injustice had [294] been 
done them. A. Wes, srr. 

Q. And Mr. Brewer, particularly, was quite 
worked up over the proposition ? A. Yes, sir. 

Q. You have testified that a certain unnamed 
man told you that somebody told them that the 
reason Brewer was taking over was because Para- 
mount was dissolving. Will you give us the name 
of this eustomer or former customer of Paramount 
who told you that? 

A. The Sugar Bow] in The Dalles. 

Q. Who up there told you that? 

A. The manager and owner of the Sugar Bowl. 

Q. What is his name? 

A. I don’t know what his name is. IT would 
have to look it up. 

@. Who else told yon that? 

A. I think that is sufficient. 

Q. You mean that is sufficient. or is that the 
only one? 

A. That is a case that ean be tested, taken up 
and the man will verify it. 

Q. JI am asking you to give us the names of 
any other former customers who ever made that 
statement to you? 

A. I will say that is the only one that made 
that particular statement. 
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Q. Is that the one who made the statement also 
that Paramount [295] was really just a trade name 
here, just using the trade name ‘‘ Paramount’? 

A. That is correct, sit. 

Q. Separate and apart from those, you told the 
Court that several customers or former customers 
had told you Paramount was dissolving. Will you 
give us the names of any customers or former cus- 
tomers, or customer, who told you that anybody 
connected with Brewer said Paramount was 
dissolving ? 

‘A. Peasley Transfer Company, Mr. Davidson, 
Boise, Idaho. 

Q. Where in Idaho? A. Boise, Idaho. 

Q. Who else? 

A. The manager of The Dalles Hotel in The 
Dalles. 

Who was it? Do you know his name? 

I don’t know his name. 

Who else? 

I think that is all I can recall right offhand. 
Did anybody in Portland tell you that? 

I didn’t really do much in Portland. Mr. 
Wisher was working Portland and I was working 
out in the country on the Eastern run when I first 
came up to this job. 

Q. Did you talk to Mr. Flanagan of Albers 
Milling Company? A. No, sir) Wedaoaa 

(). Whose deposition was taken the other day? 

A. No, sir, I don’t remember him now. [296] 


>POP>OoOPOS 
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Q. You spoke about the index cards. You said 
that some of these cards or as to some of these 
eards the dates did not appear; it did not appear 
on what date the customer was supposed to be 
serviced, 1s that it? Ac Mat is. ayght, sim 

Q. You do not want the Court to understand 
that there were some of the records of Paramount 
Pest Control Service that liad been taken out of 
that. office? A. They were not in the office. 

Q. What records? 

A. We had an index file in which we have a 
5 by 7 eard that is marked up by months, January, 
February, March and so forth, and every time a 
serviceman does a job he comes in and makes. his 
report on his service ecard. The office girl will take 
that and post that on the index card so that when 
the man makes his rounds again he knows the last 
time he has been there or when it has been servieed, 
in order to keep our service uniform. 

Q@. Anyway, some of these cards at that ;time 
did not happen to show the date? 

A. hat is right, sir. 

Q. You did not find any cards of any customers 
missing, did you? 4 

A. Well, I wouldn’t say, no. T ean’t remember 
no names. 

Q. You said some of these cards had been dated 
up to September [297] and October. What did you 
mean by that? or.: 

A. There would be many cards with the name 
on it, the service contracts that we had on our ‘books, 


feat 
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and’ the date of the last call would be September 
or October, which was two months prior to the 


time 

Q. You could understand by looking at it that 
those calls had not been made, of course? 

A. I didn’t know whether they were made this 
year or last year. 

Mr. Bernard: I think that is all. 


Redirect Examination 
By Mr. Rankin: 

Q. I should have asked you one other question. 
Referring to Exhibits 54 and 55, you have seen these 
before? 

‘A. Yes. I don’t know which ones you are re- 
ferring to, though. 

Q. Txhibits 54 and 55. A. 54 and 455? 

Q. Who compiled these lists, do you know? 

A. These lists are compiled in our office by the 
bookkeeper. 

Q. Under whose direction? 

A. Under my direction and also I would say 
Mr. Walt Moore who had something to do with 
them. 

Q. Did Mr. Hilts have anything to do with them? 

A. Sir? 

Q. Mr. Hilts. There are letters in there marked 
‘“DeGrey [298] Brooks.’? Can you identify those 
as copies of the originals that you originally signed ? 

A. Yes, sir. Those are letters acknowledging 
eanccllations of contracts. 
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@. Generally speaking, wherever that name or 
initials appear, they are letters written by you, is 
that correct ? A. Thatis right sir. 

Mo, Rankin: ‘Tliat is all. 


Recross-Kxamination 
By Myr. Bernard: 

@. Can you give ine the name of the man who 
was supposed to have made these representations 
to the Sugar Bowl, the Peasley Transfer Company 
or The Dalles Hotel? 

A. The names of the parties themselves? 

Q. Yes. 

A. ‘They were the owners or the managers of 
these particular places. JI don’t know them _ per- 
sonally by name. 

Q. Did they give you the name of the person 
connected with Brewer ? A. Never did. 

Q. The name of the person connected with 
Brewer who inade this statement? 

A. No, sir, they didn’t sav which man it was. 
In one instance I believe Ray Rightmire’s name 
was signed to a slip, a service slip, and that was in 
The Dalles, IT believe. [299] 

Mr. Bernard: That is all. 


(Witness excused.) 
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HAROLD W. HILTS 
having been previously duly sworn, was recalled 
as a witness on behalf of plaintiff and was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Rankin: 

Q. Mr. Hilts, you testified the other day to 
some eleven agencies of the Paramount Pest Control 
Service. Can you describe more in detail those 
agencies? You had not completed your statement 
about them. 

A. Yes, sir. There are agents that we have 
operating under franchises 
' .Q. The franchises that you described, do they 
bear any resemblance to the franchise which was 
had by Mr. Brewer and dated July Ist, 1946? 

A. Yes, sir, with the exception of the name of 
the manager or the man that it was franchised to, 
andthe boundary lines, they are practically abso- 
lutely identical. 

Q. How many franchises of that identical nature 


are in existence? A. Eight. 
Q. Are there any franchise managers who have 
ever gone broke? [300] A. No, sir. 


Q. Have any of them ever made any money? 

A. Very definitely so. 

Q. Can you give the Court a general idea of 
the maximum return that has been made under a 
franchise and the minimum return made under a 
franchise in your business? 
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A. The maximum amount of money that has 
ever been made by any one of our franchise opera- 
tors, in round figures—I don‘t remember exaetly, 
but it will mn from #22,000 to $24,000 annually, 
a year. 

Q. And the minimum? 

A. The minimum amount of any one of ‘our 
operators is upwards of $6,000. 

Q. Have any of those ever resigned or left yan 

m. SNoOt at all, srr. 

@. Never once? 

A. Not of the eight. We had a resiginntitea of 
a manager of ours who was operating in Sacra- 
mento who made $14,000 in 1945, and he decided 
he wanted to become a missionary, so he resigned 
and left the organization. 

Q. He was not broke when he left? 

A. Not by a long shot. 

Q. What kind of a contract was he under? 

A. A franchise contract, the same as Mr. Brewer 
had. 

Q. Mr. Brewer came up under a different kind 
of an agreement, [801] when he came here. What 
do you eal] it? 


A. It was a franchise manager’s contract. 

Q. How many of those do vou have in existence ? 
A. Now? 

Q. Yes. a. ‘Tibtee: 

Q. 


Have any of the franchise managers ever 
gone broke? A... Nog stax 
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~-Q. Have they made money? 

/A. Yes, sir, they have. They have made more 
than wages. 

Q. Have you had any of those cancel out or 
leave the service? 

A. Oh, occasionally one does. 

Q. With particular reference to Mr. Osborn, did 
you inspect his books? A. Yes. 

Q. Did you make an audit from them? 

A. Yes, sir, I did. 

Q. He has returned to Seattle? 
>A. Yes, he has. 
~Q. Do you know whether or not he is making 
money ? A. Why, certainly he is. 
~-@. Was he ever broke as Mr. Brewer indicated 
the other day? 

A. Not to my knowledge. I have never seen him 
broke. 

Q. Have you continuously inspected his books? 

A: His books have never indicated he was broke. 

Q. Now, on the matter of damages, state whether 
or not you have prepared any statement that would 
indicate the obligations of Mr. Brewer to Para- 
mount? A. Yes, we have. 

Q. Page 14, Paragraph 6, subparagraph (1) (a) 
of the complaint alleges that there is a balance due 
Paramount from Mr. Brewer as of June 30, 1947, 
in the sum of $3,100. Have you an exhibit that 
shows that obligation ? A. Yes, there is. 

Q. There is produced for your inspection Ex- 
hibit 36. A. Now, I have it. 
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Q. What is the total obligation shown by that? 

3,099.61. 

Q. Was there any payment on that? 

A. Yes, there was a payment of $259.61 on July 
9, 1947. 

Q. That is the payment yon have previously 
described ? mm, “Yes. 

Oy sitiat left a Delartée of whats 

A. $38,100. 

Q. Has that ever been paid? A. No, sir. 

Q. Paragraph 6, subparagraph (1)(b) of -the 
complaint is an allegation of a balance due under 
the franchise for July, 1947. Did you prepare my 
exhibit to disclose that ? 

ae Yes, sir, I did. [303] 7 

Q. What is that exhibit? You might look at 
Exhibit 39. A. 392 ; 

Q. Yes. = 

A. It must be out of order. I can’t seem to 
loeate it. 

Q. Here it is, right here. A. "Phank you. 

Q. What does that show? 

A. Shows the total amount due, $478.15, based 
on the franchise contract for July, 1947. 

Q. For what month? A. July: 

Q. For the month of July, 1947? A. ¥es. 

Q. Where did you get that figure ? —_ 

A. From the books. 

Q. Whose books? 

A. From Mr. Brewer's books, the hooks in ‘the 
Portland office. 
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Q. Has that amount been paid? 

A. No, sir. 

Q. There is a claim here, one for difference be- 
tween the investment, and the other for fixed as- 
sets not turned in as per contract. Are those on 
the same basis? What about those claims? Look 
at Exhibits 50 and 51 and explain it to the Court, 
please. 

A. Exhibit 50 is the total amount of assets on 
the records, less depreciation. The depreciation is 
figured on the accounting rules [304] set forth by 
the Federal Government. 51 

Q. 51. fam inerror. I have not reached that 
yet. Explain these two claims, for $259.63 and 
$973.30, as to whether or not they are obligations 
of Brewer and, if so, how? 

A. $259.63 and $973.30 interwind with each 
other. The $973.30 represents the equipment that 
was not turned in by Brewer as per his contract. 

@. Have you any exhibit on that? 

A. Yes, sir. 

Q. What is the exhibit number? Is it 50? 

A. Yes, itis. It is the next half of 50. 

Q. Have you anything further to state in re- 
gard to that? 

A. It shows on the exhibit, the second half of 
Exhibit 50, that there was a 1936 Plymouth ear, 
a ‘‘Hi-Fog’’ exterminator and service unit, a spray 
rig and a two-wheel trailer, also the additional cost 
of trailer and one Dobbins pump, single-phase, that 
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are all recapped in the figure $973.30. That is, of 
course, the book value which means the deprecia- 
tion is figured and figured in as expenses. 

Q. The fifth item on page 15 of the complaint, 
Paragraph 6(e), refers to an expense account of 
certain items. You say those items amount to 
what? A. $925.89. 

Q. Have you an exhibit to disclose that? 

At Yes, it is on Exhibit 51. [305] 

Q. Explain why that is a charge here. 

A. ‘The reason for this being a charge is because 
they are unsupported expenditures. In other words, 
checks were drawn, as the exhibit indicates, the 
cheek number and the date on which drawn and to 
whom they were paid, but with no supporting evi- 
dence of the expenditure. Therefore, according to 
accounting procedure, when there is no supporting 
evidence, they have to be charged. If there is no 
supporting evidence, it is charged to the owner of 
the business as his drawing account, under account- 
ing practice. 

Q. The next item on page 15 of the complaint, 
Paragraph 6(1)(f), evidently relates to the East- 
ern Oregon run. You have testified about this 
Eastern Oregon expense and the agreement? 

A. Yes. 

Q. Does this relate to expenditures incurred in 
the performance of that agreement? 

A. Not expenditures, but the income. 
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Q. Describe it then, in detail. 

A. This one, amounting to $678.50, is one-half 
of the income that was derived from the Eastern 
Oregon run as per Mr. Brewer’s understanding of 
a split of the income and expense of that venture, 
putting on new business. The expense item is 
shown under the June 30th settlement of $3,100 
and the income we had never received which we 
were entitled to, and therefore it 1s in this item. 

Q. What exhibit discloses this obligation? 

A. Exhibit 51. 

Q. Exhibit 51-A, does that have any bearing 
on it? Does Exhibit 40 or 40-A? 

A. 40 and 40-A do not. JI will see what 51-A 
shows. Yes, 51-A indicates the amount of revenue 
derived from the Eastern Oregon run for the 
months of February, March and April, giving the 
number of accounts handled and also the total 
volume for those months. 

Q. (By Mr. Bernard): 51-A? 

A. Yes, 51-A. 

Q. (By Mr. Rankin): No. 51, does that have 
any bearing on it? 

A. No, sir, 51 is the $925.89 unsupported. 

Q. 51-A is the only exhibits which sets out in 
detail this Eastern Oregon operation? 

A. Correct. 

Q. Page 16, Paragraph 6(2)(a), does that ex- 
plain that? A. Which one is that? 
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OF teatagmiph 6(2) (a), Whieh reads, ‘“ * * * 
plaintiff sent men ito said territory to interview 
and hold such accounts as plaintiff could and the 
action of said defendants, as herein described, dam- 
aged plaintiff in the amount of said expense, con- 
sisting of $3,596.95.”’ 

Please explain that, will you? 

A. Well, when we found out what had actually 
happened to us, [807] what had really been done, 
we had to protect our business, naturally, as any 
business organization would. 

Therefore, we had to import people into the area, 
experienced men and people familiar with the busi- 
ness, to carry on, and also determine just exactly 
where we did stand, as far as our accounts were 
coneerned. 

We are a service organization. We do not sell 
a commodity. Therefore, our business is erected 
around our personnel, and whenever we realize in 
our business that our personnel is in way not right 
in relation to the customers, then we trv to deter- 
mine what the situation is and, therefore, under 
the situation that we ran into here in Portland, we 
were naturally anxious to find out just as soon as 
possible from all of our customers just where we 
stood, which has been borne out in earlier testi- 
mony. This is the amount involved in bringing 
people that were necessary here to find this out 
and to protect our accounts and our business. 

Q. Have you made an exhibit for that? 

my Yes 
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Q. Have you detailed in that exlibit what the 
expenditures were for? A. I believe so. 

Q. Look at Exhibit 53 and see if it covers every 
item that you have mentioned covering expenses in 
an effort to hold the business? [308] 

A. Yes, it indicates my time and that of Andy 
LePape, Carl Dolby, W. T. Moore, DeGrey Brooks, 
whom we brought from Spokane, and Mr. Fisher 
who happened to be here and of course went right 
on our payroll, and Mr. Elfers whom we brought 
from Seattle, Mr. Sibert and Mr. G. H. Fisher. 

Q. Is that total set forth in Exhibit 53? 

A. Yes. The total is set forth. It is set forth 
in detail, in fact. It indicates the expenses for 
hotels and meals and automobile expenses necessary 
to carry on. 

Q. How much does that amount to? 

A. A total of $3,596.95. 

Q. The next item on page 16, Paragraph 6(2) 
(b), having to do with contracts having a balance 
of the year to run. There are in evidence here lists 
contained in Exhibits 54 and 55 of the contracts 
that were canceled. Some of these contracts that 
they had some time to run. 

The Court: Recess until 1:30. 


(Thereupon the Court was recessed until 
1:30 o’clock p.m.) [309] 
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Court Reconvened at 1:30 0’Clock P.M. 
January 23, 1948 


Direct Examination 
(Continued) 
By Mr. Rankin: 

Q. Have you the list of accounts? 

A. Yes. 

Q. You spoke to me during the noon hour of 
something you wanted to make elear. What was 
that? 

A. I wanted to be clearly understood—I don’t 
think I have made it quite clear—relative to Item 3 
of damages. Item No. 3 is contained in Item 4. 

Q. So, in place of $259.63 and $973.30 there is 
just the item of $973.30 ? A. Thet is ment. 

Q. When we recessed at noon we were about to 
discuss Paragraph 6(2)(b), on page 16 of the com- 
plaint, relating to contracts having a balance of one 
year to run. Have von Exhibit No. 54? 

A. Wes, sir. 

Q. Who compiled Exhibit 54? A. I did. 

Q. What does it show as to total ? 

A. Shows a total of $4,596.75. 

Q. That is $4,596.75? A. Yes. [810] 

Q. What is that figure ? 

A. That fignre represents contracts that were 
till in effect and had time to run, after Mr. Brew- 
er’s action, and which we lost. 

Q. How long did they have to run? 
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A. Various times. They are enumerated there, 
the account number, the date of the contract, the 
amount of the monthly charge, and the balance of 
the term of the contract, also the balance of the 
amount of revenue that would have been involved 


ne) shee 
Q@. State whether or not this $4,596.75 represents 
the face of the contracts? A. Yes, it does. 


Q. Does it represent the amount of profit that 
Paramount Pest Control Service would have re- 
ceived ? A. No, sir. 

Q. Can you figure the amount of the profit that 
Paramount Pest Control Service would have re- 
ceived under those contracts that were canceled 
within the year? 

A. Yes. According to our experience rating and 
the way our business is set up to operate, we could 
expect 40 per cent profit on the face of these con- 
tracts. 

Q. How much does it take to process or serve 
these contracts? A. 60 per cent. 

Q. Is that the accepted standard in your busi- 
ness, or is that [811] something exceptional that 
vou are applying to this case? 

A. Not a bit exceptional. It is more or less 
standard. Sometimes it varies a few points one way 
or the other. 

Q. That is, the total amount, $4,596.75 repre- 
sents the face; so far as profit is concerned, it 
would be 40 per cent of that that would be returned 
to Paramount? A. Wes?sine 
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Q. How many contracts is that figure based on? 

A. I have not counted these contracts. I can 
say that this item, $4,597.75, and the next item, 
£566.50, represent a total of 185 accounts. 

Q. How many of those contracts are admitted 
by Mr. Brewer in his answer to have been taken 
over by him? A. 141. 

Q. What are those additional contracts in that 
$4,596.75 item that are not admitted by him? 

A. Well, there is quite a number of them—44, to 
be exact, such as Schuster Brothers. 

Q. You need not go through an enumeration of 
the 44. You have testified the cost of those is 60 
per eent. Can you break down that 60 per cent any 
further ? Nee Yes: 

Q. How? 

A. Figure in 60 per cent an average of 38 per 
eent being for servicing the contracts and 22 per 
cent being for the overhead [312] operation of the 
business. 

@. Give a general statement, not too mueh in 
detail, as to what is included in overhead. 

A. Well, in overhead there is the office girl, ad- 
vertising, telephone and telegraph, insurance, taxes 
and licenses, depreciation and quite a number of 
other items 

Q. That is sufficient. 

A. If you will let me refer to the exhibit, I can 
enumerate them all. 
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Q. They will inquire further if they wish. Does 
that overhead continue in spite of cancellation of 
contracts ? A. Yes, sir. 

Q. Who paid the overhead? 

A. Well, during Mr. Brewer’s contract Mr. 
Brewer paid for it. During our contract, we paid 
for it—After Mr. Brewer left us, we had to pay 
for it. 

Q. What do you include in the 38 per cent 
service ? 

A. There is wages for servicemen, materials and 
chemicals to be used on the job, traveling expenses, 
such as hotels, rooms and meals. 

Q. As to these contracts, you say after his sev- 
erance you paid the overhead. How about the serv- 
ice? Did you service these contracts afterwards ? 

A. No, sir, but we had to have personnel servic- 
ing these contracts. [313] 

Who took the servicing of the contracts over? 
We did. We had our organization here. 
Yes, but who actually serviced them ? 

Mr. Brewer was servicing the contracts. 
Then, in that $4,500 item, or practically 
$4, 600 item of damage, all that you were relieved 
of was the service or 38 per cent? 

A. That is correct. 

Q. Take the next item on page 16, paragraph 
(c), contracts exceeding one year to continue on a 


per-month basis. Pardon me just a moment. Strike 
that. 


BOPOPOS 
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That $4,596.75 item broken down to 38 per cent 
of that is contained in what exhibit? 

A. It is contained in Exhibit 54. 

Q. Now, take the next item, contracts exceeding 
one year to continue thereafter until completed, 
under the terms of the contract on a month-to- 
month basis. How many of those did you find that 
had not expired? 

A. How many contracts? 

Q. The amount of them is more important. 

A. $566.50. That is just the monthly service in- 
volved in those contracts. 

Q. Is that set forth in any exhibit? 

A. Yes, sir, it is Exhibit No. 59. 

Q. Over and above these items, can you advise 
the Court whether [314] or not the business in gen- 
eral suffered a damage? A. Yes, sim 

Q. What kind of damage, and can you give an 
estimate of how much? 

A. Well, we suffered a damage of approximately 
$1,500 per month, in round figures. We feel that, 
according to our experience rating, over a period of 
years’ operation, that the accounts which stay on 
the hooks over a period of years run 60 per cent, 
that the customers we retain is 60 per eent. There- 
fore, on the basis of 60 per cent of $1,500 would be 
about $900 and, taking into consideration the bal- 
ance of the term of the contraet, which would have 
been eight vears and eleven months, we have suf- 
fered a damage I feel of $96,300. 
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Q. That is over the entire period of time? 

A. Yes, sir. 

Q. There is a claim by Mr. Brewer of some $700 
and another of some $1,350. Did you take credit on 
those into consideration ? 

A. Yes. That totals about $2,050, and we have 
allewed for that. 

Q. How? 

A. Well, there was the amount of money that 
Mr. Brewer received and had taken out of the 
business. 

Q. You heard the testimony the other day when 
he said he had taken out $1,000 of investment, and 
how much more? [315] 

A. Well, he had taken out approximately, ac- 
cording—According to the records he has taken out 
over $4,500. 

Q. How much was left in the bank on August 1, 
1947, when Mr. Brewer started in for himself, in the 
account of Paramount Pest Control Service? 

A. In accounts receivable? 

Q. No, in the bank account. 

A. In the bank account? 

Q. Yes. 

A. Oh, right around $4.00. There were two bank 
accounts. One of them was the payroll account and 
the other was the general account and the total 
amount left in the bank in these two accounts was 
around $4.00. 
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Q. How much did he draw in July, 1947, do you 
know ? 

A. Ovex $1,000, $1,017 and something. 

Q. Some time at the beginning of this trial, Mr. 
Sibert mentioned Mr. Brewer’s visit to his home 
when he purchased airplane tickets for Mr. Brewer, 
and Mr. Brewer says he purchased those himself. 

Will you, very quickly, give a statement as to 
whether you looked that matter up and what you 
found ? 

A. Yes, I cheeked the checks which Mr. Brewer 
claims in his testimony had been drawn for these 
airplane tickets. There are three checks. In fact, 
one of them was to pay for a tire and the other one 
was for $50, and the other one was for $100. [316] 
The one for $100 was drawn the day after Mr. 
Brewer had left Portland for Oakland. 

Q. Are these the three checks mentioned by Mr. 
Brewer ? 

A. Yes. They are numbered 398, 399 and 400. 

Q. Did vou look up the reeord as to the airplane 
tickets that were purchased ? 

A. Yes, sir. They were purchased by Mr. Sib- 
ert from his personal credit, and I happened to be 
present when he was doing so. 

Q. Were they billed to Mr. Sibert ? 

A. They were billed to Paramount Pest Control 
Service. This credit is in the name of Mr. Sibert of 
Paramount Pest Control Service. 
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Q. The Paramount Pest Control Service paid 
for them, according to the record ? 

A. Yes, sir, they did. 

Mr. Rankin: You may cross-examine. I do not 
believe it is necessary to introduce these records. 
They are available if counsel cares to see them. 

Mr. Bernard: May I have Exhibit 36? 


Cross-Examination 
By Mr. Bernard: 


Q. Can you tell me, in round figures, the gross 
amount of business done by the Portland—I will call 
it the Portland branch office—in the thirteen months 
Mr. Brewer was here? [317] 

A. Not without looking at the records. I believe 
it would run upward of $35,000. 

@. Mr. Brewer stated it would run, in round 
fieures, $35,000. Do you think that is substantially 
correct ? A. I think it is pretty close. 

Q. You were here how often during those thir- 
teen months? I will say, prior to July 1, 1947? 

A. Well, T was here in May, in April and March, 
in January, December, November and October and 
again in May cf 1946 and April of 746. I brought 
Mr. Brewer up here around the Ist of April, 1946. 

. Mr. Brewer has testified nobody connected 
with the company ever made any complaint with the 
way he was handling the business. Did you ever 
make any complaint to him about the way the busi- 
ness was being conducted 2 
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A. T did not complain to him. I[ tried to show 
him on various occasions how it could be operated 
more profitably. 

@. Gr what way? 

A. It is not my poliey to complain. 

Q. What suggestions, generally, did you make to 
him? 

A. Well, in the line of expenses and in the way 
of help and taking the men in and seeing that they 
got started correctly so that it is Inexpensive. 

Q. Did you think he had to have help or tse 
help in the Oregon district? [318] 

A. Yes, at various times he did. 

Q. How many men do you think he should have 
had? 

A. It would depend on the volume of business 
and that changed from month to month. 

Q. What was the greatest number of help Mr. 
Brewer had at one time? 

A. I really don’t know, offhand. 

Q. His territory took in all of Oregon? 

A. ‘That is correct. 

Q. You said Mr. Brewer drew around $4,500 
during the year. How was that made up, Mr. Hilts? 

A. Well, he drew over $2,500 the last seven 
months of 1947; he drew $1.000 the last six months 
of 1946. Bs 

Q. He drew what? 

A. There may be a correction. I might have 
said the last part. I meant the first seven months 
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of 1947 he drew over $2,500; the last six months 
of 1946 he drew over $1,000, and that is shown on the 
record of drawings. 

Then there was an additional amount of $925 of 
unsupported expenses that we considered was a 
drawing. 

Q. On Exhibit 36 it shows “Brewer drawing, 
$2505.55.’’ What period of time does that repre- 
sent? 

A. From January Ist, 1947, to June 30, 1947. 

Q. That just covers the period of six months? 

A. That is correct. No, I beg your pardon. I am 
wrong there. [319] It covers the period of from 
July Ist, 1946, to June 30th, 1947. I would like to 
have that exhibit to refresh my memory. I ean’t 
remember figures too well. 

Q. This exhibit purports to cover a year instead 
of six months? A. That is correct. 

Q. It says here ‘‘Plus Brewer drawing, 
$2505.55.’’ What does that figure represent? 

A. ‘That figure represents his drawings record on 
the books from July 1, 1946, to June 30, 1947. 


Q. One year? A. That is correct. 
Q. You say, then, he drew in July, 1947, how 
much ? A. Over $1,000. 


Q. The only other item which you add to that 
is this $925 which you say is unsupported by 
vouchers ? A. That is right. 

Q. Was he repaid the $1,000 that he put in at 
the start? A. He was repaid in the $4,500. 
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@. Well, did he withdraw any $1,000 in addition 
to this $2,505.55 and $1,000 in July ? 

A. J don’t know. 

Q. The point fam making is: If he was repaid 
the $1,000, it has to be deducted from the amount of 
these drawings that vou have shown here. 

 ‘Wiat is right. 320] 

Q. Ff we deduct the $1,000 from the amount he 
withdrew in July, the total amonnt Mr. Brewer drew 
during the life of the contract would be $2,505.55, 
plus any balance over and above $1,000 in July, 
1947, and any portion of this $925 which is eee 
erly charged against him? 

A. Yes, and we only got $994. 

Q. What do you mean by that? 

A. ‘That is all we ever got out of it. 

Q. Well, where did you get that? 

A. That was the amount of the January and 
February, 1947, franchise, total $994.25. 

Q. How much money have voun—When I say 
‘vou’? | mean the Paramount Pest Control Serv- 
ice—collected on contracts since August 1, 1947; 
I mean contracts that existed prior to that time on 
work done by Mr. Brewer? 

A. Less than $1,500. 

Q. Can you give us the exact figure? 

A. No, I ean’t exactly. Phat is right arownd 
under $1,500. I don't know exactly the figure. 

Q. About $1,500? A. Difatis Tieht. 

@. There was paid to you how much, by Mr. 
Brewer ? A. I didn’t understand. 
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Q. There was paid how much by Mr. Brewer? 


You say $900-odd? A. $944.25. [321] 
Q. So you have received $994.25 plus about 
$1,500? A. That is right. 


Q. That is correct? 

A. There was also another payment made on the 
settlement of $259.61. I didn’t take that into con- 
sideration when I answered you. 

Q. Anyway, you have received, in addition to 
the amount set forth here that he was given credit 
for, iyou have received approximately $1,500 in ad- 
dition to that? 

A. I don’t get your question. I am sorry. 

Q. There are certain payments that it is con- 
ceded in the pleading and by everybody that Mr. 
Brewer made. In addition to those, Paramount 
Pest Control Service has received about $1,500 in 
collections since this trouble started ? 

A. In round figures, I think. 

Q. On Exhibit 36— and any time you want this 
let me know and I will hand it up to you 

A. Yes. 

Q. is an item ‘‘ Bills due Oakland as of date, 
$533.65.’’ There is a circle with a cross in it after 
that figure. Do you remember who put that in? 

A. Yes. I put that in. 

Q. For what purpose? 

A. Those are bills that Mr. Brewer acknow]l- 
edged that he owed Oakland. [322] 

Q. .I mean this mark. 

A. That circled asterisk? 
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Yes, 
We have the same thing down below. 
What was the purpose of writing that in? 
To tie it in to a number of invoices. 
Didn’t Mr. Brewer tell you at the time he 
had some question about that amount? 

A. No, not at all. He conceded it. 

Q. He conceded this amount entirely ? 

A. Absolutely. He conceded the whole thing and 
made a payment on it. 


2Pore 


Q. Exhibit 39 is an exhibit showing an account 
as of July, 1947. You have ‘‘Monthly contro] serv- 
ice, $2,585.05.’’ Is that the total amount of the 
charges for monthly service whether or not the eol- 
lections had been made? 

A. I don’t know unless I ean refer to thé 
exhibit. 


(Exhibit No. 39 shown to the witness.) 


A. Now, your qnestion again, please? 

> By Mr. Bernard): You have @ total 
amount of business done, whatever the figure is, the 
first three items. What do they total up to? 

A. $2,645.55. 

Q. Is that the total amount of business done or 
the total amount of money collected? [323] 

A. That is the total amount of business on -the 
books. ; 

Q. In arriving at the amount due Paramount 
Pest Control Service, vou have taken 20 per cent 
of that amount? i\ a NO: | 
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@. Less one or two credits? 

A. Less allowances that were written off the 
books during the month of July of $254.80. We 
claimed 20 per cent cf the balance, $2,390.75, which 
is $478.15. 

Regardless of whether or not the money had 
been actually collected ? 

A. That is correct. These are franchise routes. 

-. Q. I know they are franchise routes, but if you 
will answer the question, please. 
‘A. You bet I will. 

Q. Maybe you will remember this exhibit. Ex- 
hibit’ 51 is the list of the expenditures not verified, 
totaling $925.89. As I understand, you have charged 
those to Brewer in addition to the other drawings 
bécause you could not find any supporting vouch- 
ers, is that correct? A. Yes, sir. 

Q. . You, yourself, of course, have no way to know 
whether or not that money was spent as legitimate 
expenses in connection with the business or whether 
he spent it on himself? 

‘A. The only way we can determine, if there is 
expense in the record for it, is that he made out 
expense accounts for other [824] items he has paid 
and charged it to expenses. If there was no sup- 
porting evidence, the only thing we can do is come 
to that conclusion. 

Q. I didn’t ask you that. I said you, yourself, 
have no personal knowledge as to where any of this 
money went, have you? A. No, 
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Q. Is that correct? Ae No, ih ag fot. 

Q. What? A. T don’t know. 

Q. Now, I refer to Exhibit 53 in which you list 
the expenses of the business as $3,596.95. What is 
vour salary with the company? 

A. 1 didn’t understand. 

Q. What is vour salary with the company ? 

A. $0,200 a year. 

©, Of this exlibit you have ‘‘R, W. Hilts, Times 
$350."’ Was that in addition to your salary‘,or 
merely a proportion of the time with reference to. 
the salary which is put in here? 

A. It represents the time that I put in here. 

Q. The company did not pay you any additional 
salary? The company did not pay you any addi- 
tional salary, did they, by reason of your coming’ up 
to Portland? “at 

A. Not in this particular case, no. [825] 

Q. Who is Andy LePape? 

A. One of our men. 

Q. What is his salary ? 

A. IT don’t remember exactly. The computations 
are there. ; 

Q. It says $250 here. 

A. That is what it is then. 

@. That is his salary with the company, at that 
time? A. Yes. = 

Q. Was he paid any additional salary by reason 
of coming up to Portland? A. No, sie ~ 

Q. Carl Dolby. Who is Carl Dolby? 

A. One of our men. 
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Q. It says here $253.84. Was he paid any addi- 
tional money by reason of coming to Portland? 
A. No, sir. 
Q. W.T. Moore, $103.87. Who is W. T. Moore? 
A. One of our men. 
Q. Was he paid any additional compensation by 


reason of coming to Portland? A. No, sir. 
Q. DeGrey Brooks, $207.75. Was he paid a 
salary ? A. Yes, sir. 


Q. Was he paid any additional salary by rea- 
son of coming to Portland? [3826] 

Ae No, sir- 

Q. C. W. Fisher. 

A. He was not with the company at the time. He 
went on the payroll immediately upon arriving. 

-Q. How long had it been since he had been with 
the company prior to August Ist? 

A. A matter of a few months. 

Q. How long did he work? A. A month. 

Q. A month? 

A. Yes, in and around the territory. He was not 
bere in Portland a month. He was traveling around 
the country,—around the territory, rather. 

Q. Who is Mr. Elfers? 

A. Also one of our men. 

Q. You have got him down here for $220. Was 
he paid any additional salary by reason of coming 
to Portland? 

A. No, sir. We had to pay other expenses, 
though, to cover all of these men. 


a  _ 
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@. Exhibit 54 in an exhibit which is headed 
“Canceled accounts with time to run as per con- 
traet.’’ 

What did you do in making up this exhibit, put 
in all the contracts that had been canceled sinée 
August Ist? 

A. Only those contracts that were caneeled be- 
eause of Brewer’s action. [327] 

Q. How did you determine they were canceled 
because of Mr. Brewer’s action? 

A. ‘There is an exhibit attached to that, the 
contract itself, plus, I believe, supporting detail as 
to the customers and, in some eases, the reasons, 
where they were contacted personally by the men 
and they brought that information back with them 
in submitting the canceled accounts by the medium 
of the cancellation slip which is attached, I believe, 
for both of these exhibits. 

Q. How did you determine, in making up this 
exhibit, that Mr. Brewer was responsible for can- 
celing any particular contract? 

A. Any accounts that were canceled at the time, 
right after the beginning of August Ist, 1947, were 
put aside specifically for that purpose, and we sehed- 
uled them and we knew what they were. 

Q. Under this heading “List of accounts that 
were on books longer than a vear and eanceléd only 
because of Brewer action,’* on Exhibit 55, that, as 
we understand it, is the total amount that the ens- 
tomers would have been ealled upon to pay if the 
contracts had run their time, is that correct? 

A. That is correct. 
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 @. And then you said vou figured you were en- 
titled to 40 per cent of that? 

A. That is correct. [3828] 

“@. If all that money had been collected by Mr. 
Brewer after July Ist and the work done by him, 
how much would Paramount Pest Control Service 
have received on it? 

A. If it had been collected by Mr. Brewer? 

~ Q. No. You have here that there would have 
been collected, if the contracts had run their course, 
$4,596.75. If Mr. Brewer had succeeded in per- 
forming these contracts under his license, how much 
would Paramount Pest Control Service have re- 
ceived? 
“A. We would have received, under the agree- 
ment, 20 per cent should the agreement cease to 
exist. Therefore, we would have received 40 per 
cent. 

Q. In other words, you are claiming twice as 
much as you would have received if he had gone 
on under his license ? 

A. ‘hat is correct, but he did not go on. 
~ Q. As [ understand it, you also said you figured 
you were entitled to $1,500 a month damages. That 
would be $18,000 a year. How do you figure that? 

A. I didn’t say that. 

Q. Tell me what vou did say. 

A. I said we figured our damages amounted to 
$1,500.00 a month, and that we could retain under 
the terms of the contract, on an experience rating, 
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60 per cent of all enstomers that are on our records 
and, therefore, our damage is about 60 per cent over 
the term expiration of the contract. 

Q. 60 per cent of what? [329] 

A. 60 per cent of £1.500 per month for nine 
years, for eight years and eleven months. 

Mr. Bernard: T think that ts all. 


Redirect Examination 
By Mr. Rankin: / 

Q. Counsel asked you about $1,500 that yon re- 
ceived as payment on the contracts after August 
Ist? A. Yes, sir. ae 

Q. Did you have to service those contracts? 

ia ees, sit. en 

Q. Exhibit 54 contains a list of contracts éan- 
ceied. Counsel asked you why von attributed those 
to Brewer. State whether or not vou compared those 
eaneeled contracts with the answer that Mr. Brewer 
filed in regard to the interrogatories? 

Ww) «Mesysir, I did. 

Q. And did Mr. Brewer confirm those ecaneel- 
lations by saying that he had taken over the con- 
tracts? A. Yesy si a 

Q. Counsel also inquired of vou whether or not 
these men were paid a regular salary or were pard 
anything additional. Would any of those men have 
been doing the work of saving the company’s 
business in Oregon had Mr. Brewer not left the 
company and canceled the contracts and then con- 
tinued his service? 
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A. No, sir. We would have received revenue 
from their operations elsewhere in our organization. 

Q. Did you give Mr. Brewer an opportunity to 
explain the vouchers in that item of the exhibit 
that has to do with the unsupported charges or 
withdrawals? A. No, not at that time. 

Mr. Rankin: All right. Thank you. 


Recross-Examination 
By Mr. Bernard: 

Q. Maybe in one of my questions I did not make 
myself clear. When Mr. Brewer left on August 1, 
1947, there were some amounts owing for work 
which had already been done by him? I mean, on the 
books ? A. Yes, sir. 

Q. How much of that has been collected by 
Brewer’s Pest Control? 

A. By Brewer’s Pest Control? 

Q. By the Paramount Pest Control Service, 
yourselves ? A. Around $1,500. 

Mr. Bernard: That is all. 


Redirect Examination 
By Mr. Rankin: 
Q. Did you service the contracts from which 
you received that money ? 
A. We serviced them afterwards, but not be- 
fore. 
Mr. Rankin: All right; that is all. 


(Witness excused.) [331] 


us. Charles P. Brewer, ct al. 399 


GLENN TI. FISHER 
was thereupon produced as a witness on behalf of 
plaintiff and, being first duly sworn, was examined 
and testified as follows: 


Mr. Rankin: If the Court please, at the time L 
offered this one deposition of Mr. Flanagan, I an- 
ticipated using others along the same line, or I 
would not have offered the one little deposition. ‘To 
expedite this case, I think we can dispense with 
these others, so I place no particular stress upon 
that one little deposition. 


Direct Examination 
By Mr. Rankin: 

@. You are a little hard of hearing, aren’t you, 

Mr. Fisher ? A. Slightly. 

Give your name to the Court. 

Glenn Harold Fisher. 

Where do you live? 

6600 Dawes Street, Oakland, California. 
About how long have you lived there? 
About two and one-half years. 

What is your occupation? 

Pest eontrol. 

How long have you been in the pest control 
business ? A. Since 1935. 

Q. Are vou the Glenn Fisher mentioned as one 
of the partners in the original Paramount Pest 
Control Service with Mr. Sibert? [332] 

#, aan, sit. 


OPOrPorore 
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Q. When did you first meet Mr. Brewer? 

A. In the early part—I would say in the first 
week of January, 1946. 

Q. What was the occasion of your meeting him? 

A. He was in Mr. Sibert’s office, talking to him, 
I think at that time, in regards to being employed 
by us. 

Q. Do you segregate any departments in your 
corporation for any one individual to supervise? 

A. Yes, we do. 

Q. Have you a particular department that you 
give your attention to? 

A. Yes. My real function in the organization is 
contacting our personnel, our managers, throughout 
the territory. 

Q. Did you have anything to do with Mr. 
Brewer in that regard? A. No, I didn’t. 

). Did you have, at any later date, any occasion 
to confer or discuss any phases of the business with 
Mr. Brewer? 

A. What do you mean by a later date? 

Q. After this January meeting when you first 
met him for the first time? 

A. Yes. In February, I think it was the fore- 
part of February, that same year. 

Q. What was the occasion and what did you do? 

A. I was having a conversation or conference 
with Mr. Sibert [333] and we had decided some- 
thing would have to be done with the Portland ter- 
ritory, and we discussed at great length the possi- 
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hilities and what we should do about it, and about 
that time we decided that Mr. Brewer, whom I had 
met about a month previous, would be the man. We 
were preparing to call him and we got a buzz from 
the front office that he was out in the front office 
waiting. [It was entirely a coincidence. 

Q. Did you discuss the matter with him? 

A. I did. 

Q. Just tell what transpired. 

A. We called him back and talked to him about 
the territory, and he had previously expressed his 
desire, if he came to work for us, to come to this 
general territory, and he wanted to know something 
of these agreements that we had with our employ- 
ees, so we told him there were two, a managership 
agreement and also a franchise agreement, and, in 
order to better explain them to him, I got a copy of 
each from our files and we sat down right across 
the table and we took those paragraphs more or less 
paragraph by paragraph and, if he had questions 
to ask, I tried my best to explain it to him. 

Q. When was this, please? 

A. This was in February, the forepart of Feb- 
ruary. 

Q. What year? A. 1946. 

Q. Did you at that time explain to him the fran- 
chise agreement, [334] a franchise agreement in the 


same form as that which he signed on July 1st with 
you? 
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A. Yes. With the exception of the name of the 
agent, the territory and date, I would say they were 


verbatim. 
Q. Did he come up immediately on that fran- 
chise ? A. No, he didn’t. 


Q. What did he come on? 

A. Well, he came on our promise of a manager- 
ship agreement. 

Q. Did he sign a managership agreement? 

A. Not at that time. 

Q. Did he later sign one? A. Yes, he did. 

Q. When? 

A. In Portland, Oregon, after I came up some 
two or three days later. 

Q. At the time he came to Portland, had you 
gone over both contracts with him? 

A. Definitely. 

Q. Did he take them to any lawyer or any place 
that you know of? 

A. No, I don’t know as he did. I oftentimes 
suggest that they might, but I don’t know as I did 
this time. Possibly could have. 


What did he do with them, if you know? 

He took them home. I told him, ‘‘Take these 
home and study them. There may be something else 
come up, because this is a very important business 


Q. Did he take that away with him? 
A. Yes. [335] 

Q. Take them away, I should say. 
ome Yes. 

Q. 

A. 
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for us and we feel it should be an tmportant venture 
for you, and it is very essential that we have a per- 
fect understanding.”’ 

Q. When he returned them, did he make any 
further inquiry about them ? 

A. No, I don’t believe he did. 

Q. Did he ask you anything about them then? 

A. No, he never asked me. 

Q. Where did he sign the manager’s contract 
that you mentioned ? 

A. In Portland, Oregon, after I came up. 

Q. About what time? 

A. ‘That would be about March 4th or Sth, right 
shortly after the first of March. 

Q. How did you handle the execution of this 
franchise, July 1, 1946? 

A. I beg your pardon? 

Q. It bears your signature and Mr. Brewer’s 
signature. Would you tell the Court how that was 
handled in its execution? 

A. Well, I had talked to Mr. Brewer at the time 
of his coming [836] north. He didn’t wish to come 
north without a contract and he wanted a franchise 
contract, but | explained to him that possibly for a 
month or two or three he would be better off from a 
financial standpoint to go on a managership agree- 
ment, and he said he could get along on $250 a 
month, and that was the agreement he went on, and 
if the business prospered and was handled correctly 
he would naturally, under that agreement, be able 
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to earn more than $250 a month, so I had more or 
less set the Ist of July, which was about three 
months from then, as a good time for him to go 
under our regular franchise agreement, due to the 
fact that we were in the process of incorporating 
our business, making us a corporation rather than 
a partnership, and at that time we could go into our 
regular franchise agreement with him as a corpora- 
tion, and it was very agreeable to him. 

Q. Where did you sign that franchise of July 
Ist, 1946? A. In our Oakland office. 

@. Had Mr. Sibert signed it then? 

A. No, he hadn’t. 

Q. I don’t mean Mr. Sibert. I mean Mr. Brewer. 
Had Mr. Brewer signed it then? 

A. No, he hadn’t. 

Q. What did you do about getting his signature ? 

A. I sent him two copies in the mial—I signed 
two copies and put them in the mail and sent them 
to Oregon to Mr. Brewer [337] in Oregon for his 
signature. 

Q. When did you do that? 

A. That would be in July, the forepart of July 
or, rather, possibly the latter part of June, some- 
where along in there. 

Q. How long was it before you got them back? 

A. Oh, I would say a week, approximately the 
time that it would take the mail to come up and be 
returned. 

Q. Did you get them both back or one? 

A. One, my copy. - 
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Q. When you received it back, was Mr. Brew- 
er’s signature on it? A. Nes, it was. 

Q. When did you again see Mr. Brewer? 

A. From what date, sir? 

Q. Any time after July 1, 1946, any time after 
July 1st? 

A. July Ist, 1946. I was just trying to think, 
Mx. Rankin. 

Q. Let me get at it this way: When did you 
again come to Portland, Oregon, after July Ist, 
1946? 

A. I believe it was in August I came through 
here on my vacation and just merely stopped off as 
I was going through. 

Q. When did you again come on anv business 
trip? 

A. Never came on another business trip until 
after the breach of this agreement. 

Q. Did you see Mr. Brewer in Oakland in Nov- 
ember, 1946? A. Yes, sir. [838] 

Q. Where did vou see him? 

A. In Mr. Sibert’s home. 

Q. Mr. Brewer claims he came there with his 
wife in protest against vour treatment of him in 
the Oregon territory. Did you have any conversa- 
tion with him about the business in Oregon? 

A. Not other than ‘‘How are things going?” 
And he seemed to be very well satisfied. He had 
an expression which he used at that time. He said, 
“It is the best in the West.”’ That is the way he 
was explaining to me how he felt things were going 
in Oregon. 
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Q. I believe the testimony shows that you were 
here in June, 1947. No, I beg your pardon. I believe 
the evidence shows that were again in Mr. Sibert’s 
home in June, 1947? A. That is true. 

Q. Did you see Brewer then? 

A. Yes, I saw Mr. Brewer at that time. 

Q. Did you discuss the Oregon business with 
him then? 

A. Well, it was almost identical. I travel a 
great deal and, as I remember, on that trip I was 
just returning from Los Angeles. I heard Mr. 
Brewer was in town so I dropped in to visit a while 
on my way home. 

Q. From the time you met Mr. Brewer until 
this June meeting in 1947 in Mr. Sibert’s home, 
had he ever told you or anyone connected with the 
company in your hearing that he was going [339] 
to drop this business, this franchise? 

A. No, sir. When that happened, we were all 
very much dumbfounded. We could hardly 
believe it. 

Q. Was there anything in any of his conduct at 
any time that gave you any warning that he was 
terminating his agreement? 

A. Not in my presence, no, sir. 

Mr. Rankin: You may cross-examine. 


Cross-Examination 
By Mr. Bernard: 
Q. At the start of your examination you said 
it had been decided something had to be done with 
the Portland office. Is that correct? A. Yes. 
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@. Whom did you discuss that matter with? 

A. Mr. Sibert, Mr. Hilts, I believe, and—At 
least Mr. Sibert and myself. 

Q. What was the reason that something had to 
be done with the Portland office? 

A. Well, it just so happens that the former 
employee is in the courtroom today, so I will be 
speak very frankly. We felt that the business was 
not being taken of adequately; there were com- 
plaints, particularly from our largest customer, the 
Southern Pacific Company, and when I came up 
here this former employee said, ‘‘Mr. Fisher, I 
don’t blame you. I expected it several months ago.”’ 

Q. In other words, conditions in the Portland 
office were not satisfactory ? 

A. As far as service was concerned. 

Q. When you saw Mr. Brewer, you discussed 
both forms of contracts with him? 

A. That is true. 

Q. The manager’s contract and the franchise 
form of contract? A. That is true. 

Q. Was it in California that you claim to have 
turned over copies of them to him? 

A. That is right. It was in Oakland. 

Q. You say that he took those away from the 
office ? A. That is true. 

Q. How long did you say he had them? 

A. I would say two or three days. It seems to 
me—I wouldn’t be positive, but it seems to me like 
this was along the latter part of the week and he 
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was to come to work Monday morning. I believe 
he took them home with him over the week end and 
familiarized himself with them. 

Q. That was before he had done any work in 
pest control ? A. ‘That is trie 

Q. You knew that he was totally ignorant of 
the pest control business? 

A. That is right, other than what conversations 
we had had prior to giving him the contract and 
talking contract, as we [841] always do to a man 
that has no understanding of any of this business; 
we would explain the thing, the nature and type 
of our work, and tell him about the dirty part of 
it as well as the good part of it, so he can make 
up his mind as to whether he considers himself the 
type of a person that would adapt himself to this 


business. 

Q. Did he want to sign a contract before leav- 
ing Oakland? A. For Portland? 

Q. Yes. 


A. He desired to sign a contract. He didn’t— 
He said he didn’t want to go anywhere without hav- 
ing a contract and at that time he wanted the 
franchise contract. 

Q@. Why didn’t you have him sign a contract 
before he left Oakland? 

A. Because at that time our former manager 
had not been notified of our decision to replace him, 
and I felt that that would be getting the cart before 
the horse to have one man have a contract in a 
district where another man already had a contract. 
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@. So he cane up here with no written contract 
at all? 

A. That is true, but with the promise of one. 

@. After he got here he signed what was known 
as the manager’s contract? A. What is dintie. 

Q. What compensation was he to get under that 
manager’s contract? [842] 

A. Under the manager’s contract he received 
$250 a mouth guarantee with 20 per cent of the net 
profit, over $600, monthly base. 

Q. Over $600 monthly, net monthly hase? 

A. That is right. He got $250 out of the first 
#600, and run the business, paid the expenses on 
the first $600 of business. If there is anything left 
out of the first $600, he got it. Further than that, 
he got 20 per cent of the net profits. 

Q. Was this $250 paid out of that $600? 

A. That is correct. That was included. 

Q. So, under that form of contract, he would 
get $250 a month guarantee or $3,000 a year and 
then anything over $600 net profit? 

A. No, sir. 

Qe What? Ae No, sir, I didn’t sav tlmt, 

Q. All right. You tell me. 

A. He got his 20 per cent of the profit, net 
profit, of all business done over $600. 

Q. How long did this manager’s contract have 
to run by its terms? 

A. By its terms it could he canceled within 
thirty days by either party. 
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Q. Subject to a 30-day cancellation? [343] 

A. That is true. He was put on that basis just 
for the first two or three months, according to my 
more or less understanding with him. 

Q. What do you mean your ‘‘more or less under- 
standing with him’’? 

A. All right. He asked me about the franchise 
when he came up here, and that is when I told him 
that he should not go on the franchise; that he 
would make more money and would he better off to 
go on a managership franchise or a managership 
agreement, and I[ felt that if he would go in and 
do his work and finish all the work which was laid 
out here that he would then be in a very fine posi- 
tion to go on the franchise agreement on July Ist. 

Q. Where did you discuss the matter with 
him after he came to Portland? 

A. You mean on the first trip Were? 

@. Yes. 

A. In the hotel room, I believe it was, or at Mr. 
Taylor’s home where our office was at that time. 
I would not be sure. 

Q. I mean with reference to this franchise 
contract. 

A. Ididn’t discuss it at that time. We had made 
our discussion on that score before he left Oakland. 
I merely had the contract with me and he seemed 
to be very familiar with it. He didn’t hesitate to 
sign it. He said, ‘‘Where is your pen?’’ 

Q. Did vou bring it to Portland? [844] 

A. I brought the contract to Portland with me. 
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Q. For his signature? 

A. For his signature. 

@. For what other reason did you come to 
Portland ? 

A. ‘To terminate our agreement with Mr. Taylor, 
our former manager. 

Q. When did vou terminate your agreement 
with Mr. Taylor? 

A. Juet’s see. 1 imagine—I think it was the 4th 
or 5th of April, the first week of April. 

Q. That is when you had Mr. Brewer sign the 
manager’s agreement? A. That iste: 

Q. What did you do towards having it changed 
over to a franchise agreement as of July Ist? 

A. I had nothing to do with it other than our 
discussion with Mr. Sibert in that regard in our 
Oakland office. 


Q. Mr. Sibert was the man who told you to 
prepare the franchise agreement? 

A. No, he didn’t tell me to prepare that agree- 
ment at all. 

Q. You had nothing to do with Mr. Brewer 
signing that franchise agreement ? 

A. No, sir, other than sending it up there after 
the boundary or territory part of it had been 
filled in. 

Q. When vou sent it up, was it signed ? 

A. When I sent the two copies to Mr. Brewer? 

@ Yes. 

A. Yes, I signed the two of them. 
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Q. You signed the two of them and sent them 


up? A. Yes. 

@. You were not, of course, present when he 
signed it? A. No. 

Q. Who delivered it to Mr. Brewer for sig- 
nature? A. I mailed it to him. 

®. For signature? A. That is true. 


Q. Do you know if anybody discussed it with 
him prior to July Ist? 

A. Prior to July 1st? Yes, I think Mr. Sibert 
had. I don’t know. He probably did. 

Q. Isn’t it a fact Mr. Sibert made the contract 
up in Portland here? 

A. With the exception of the boundaries, and 
for. that reason Mr. Sibert would not sign a con- 
tract here without first consulting me on the boun- 
dary situation. Mr. Brewer, as I recall the conver- 
sation with Mr. Sibert, had requested a portion of 
the State of Washington to be included into the 
franehise because of the proximity, particularly of 
Vancouver across the river, and we would not write 
that in the franchise. Mr. Brewer, if I am not 
mistaken, was left a copy of this exact franchise as 
it- was typed here under Mr. Sibert’s orders, and 
two of them [346] were brought to Oakland, that is, 
the two that were used to fill in the boundary, to 
have the boundaries of the territory put in, and 
that was typed in Oakland and I signed them, 
inasmuch as I had more or less promised or inti- 
mated to Mr. Brewer that his franchise would start 
July Ist, and mailed them to him. 
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Q. When was this concern incorporated ? 
A. duly ist, 1946. 
Mr. Bernard: ‘hat is all. 
Mr. Rankin: That is all. 


(Witness excused.) 


Mr. Rankin: That is our case in chief, if your 
Honor please. ’ 


Plaintiff rests. 
STIPULATION _ = 

Mr. Bernard: If your Honor please, before I 
proceed with the testimony, Mr. Smith has kindly 
agreed to stipulate with me that the original ecom- 
plaint filed in the Circuit Court of the State of 
Oregon for the County of Multnomah, Paramount 
Pest Control Service, a corporation, vs. Charles P. 
Brewer, Raymond Rightmire, Carl Dunean, Earl 
Merriott and Rosalie Brewer, which, as we have 
said, involves the same matters involved here and 
which was verified by Mr. T. C. Sibert, contains 
the following allegations with reference to this 
franchise contract: ™ 

“That notwithstanding the written provision 27 
of said agreement, the parties did not, and do not 
intend that the laws of the State of California shall 
govern any or all questions that may arise eoncein- 
ing the validity, construction or interpretation of 
this agreement, nor did they intend that any: civil 
action which might be filed had to be filed in the 
state of California.” 

Mr. Smith: That is correct, vour Honor. 
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RAYMOND RIGHTMIRE 


one of the defendants herein, being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Bernard: 

Q. Mr. Rightmire, where do you live? 

A. In Portland, Oregon. 

Q. How long have you lived here? 

A. Since August, 1946. 

Q. Where did you live prior to coming here in 
August, 1946? 

A. I lived in Vancouver, Washington, two years. 

Q. When did you first go into the pest control 
business ? A. It was in May, 1946. 

Q. May, 19462 A. Yes. [348] 

Q. And where was that? 

A. It was in Portland, for the Paramount Pest 
Control Service. 

Q. Was it at that time that you signed this 
statement about not—Wait until I find it—this 
statement appearing on page 8 of the complaint 
starting out ‘‘Because I do have a limited know]- 
edge of the exterminating, pest control, or termite 
business, and do not know any formulas, processes, 
methods, or other trade secrets thereof, I agree,”’ 
and so forth? Was it at that time that you signed 
that statement ? A. Yes, near that time. 

Q. About in May? A. Yes. 
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Q. Did you at that time have any knowledge of 
the exterminating business or pest control business? 

A. Very little. 

Q. Who hired you? 

A. Mr. Sibert of the Paramount Pest Control 
Service and Mr. Brewer. 

@. After you were hired, what did you do? 

A. Oh, I immediately began traveling around 
with Mr. Duncan for about three days. 

Q. What information did Mr. Duncan give you? 

A. Well, he showed me how to cut up carrots 
and apples and things hke that and put them in a 
one-gallon can and stir it up and put a little chem- 
ical on it or poison, and we ran [3849] around these 
buildings, around the baseboards, and dropped little 
pieces here and there; and he showed me a little 
bit about roaches, how to exterminate them, or 
about how it was done. 

Q. What did he show you about exterminating 
roaches? 

A. He had a little bit of a puffer that laid in 
the palm of his hand, with a little powder in it, and 
he went around the cracks where roaches might be, 
showed me where they might be in there—that was 
the principal thing that Mr. Duncan showed me. 

Q. You sav you worked with him for about three 
days? & That is Tight. 

Q. At any time were any formulas, processes 
or methods or trade secrets given to you? 

A. No, not that I know of. 
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Q. After these days what did you do, Mr. 


Rightmire ? A. I went to work by myself. 
Q. Did you continue to work by yourself from 
that time on? A. Yes. 


Q. Just tell the Court how you would work. In 
other words, would you be given the names of per- 
sons to go and eall on, or what? 

A. There was a list of customers around there 
in the office in the Kardex form, and principally 
those at first was trouble calls, continuous trouble 
calls. The phone was ringing whenever [850] I was 
in the office, and when I was out I ealled in to the 
office and it was always troubles. Two-thirds of my 
time, after the first days, were spent on troubles. 

“Q. Then, after that period, how did you work? 

A. Well, after that period of time, the salesman 
that was with the organization at that time was 
contacting people, and I was working behind him. 
I did have to learn about exterminating these pests 
myself. Something that no one seemed to be able 
to show me in the Paramount organization was how 
to exterminate them. They were servicing these 
customers, and they didn’t show me how to get 
tid of them. 

Q. You say you learned that yourself? 

A. Yes. 

Q. How long did you continue to work for them, 
Mr. Rightmire? 

A. Beginning or near the first of July I was 
told by Mr. Hilts and I was told by Mr. Brewer 
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that I was no longer at that time working for Para- 
mount Pest Control] Service, a partnership; that 
IT was working for Charles P. Brewer, and | felt, 
due to the fact of this little slip that I signed, that 
T was no longer obligated to them, since | was not 
working for them, for that partnership. 

Q. Mr. Hilts told von that? 

A. Mr. Hilts and Mr. Brewer. 

Q. After July ist, how did you continue? 

A. Well, we were continnally making an effort 
and endeavoring [851] ] to exterminate pests in order 
to hold these accounts, and we did settle this can- 
cellation business within three months or four: J 
recall in that time very long hours of hard work 
and uneertainty, because I didn’t know all about it. 

It was during that time, it seems to me, about 
three months after that Mr. Sihert came—I believe 
he flew up here—-and as I came to work that morn- 
ing Mr. Brewer drove up with his car, with Mr. 
Sibert in the ear, as T was walking up Park Avenue 
to our office. 

Mr. Sibert stepped out of his car in the presence 
of Mr. Brewer and myself and he said, “‘Ray, yon 
fellows have done a wonderful job here,’’ and he 
said, ““You have brought this thing out of the red 
for the first time. the first time that the Portland 
territory was ever out of the red.”’ 

I thanked him and told him that T thought we 
had done all right, due to the fact that our knowl- 
edge was limited and that our education had: been 
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slightly neglected along those lines, and he turned 
to Mr. Brewer and said, ‘‘Charlie, remind me to 
send this boy a course in chemistry right away,”’ 
but I never got that course in chemistry. 

Q. Can you figure about what month that was, 
Mr. Rightmire? 

A. Tt must have been in July, June or July. 
Dates didn’t mean much to me. I don’t keep a 
diary. 

Q. Did you go on vacation in July? 

A. That was in 1946, that other statement. Yes, 
I did. [3852] 

Q. How long did you continue that work, 
through 1946 and 1947? 

A. I am going to make a correction here. 

Q. Yes. 

A. I didn’t go on vacation in July, 1946. 

Q. What work did you continue to do through- 
out 1946, say, for the first half of 1946? 

A. It was mostly in extermination of rats, mice 
and roaches. There was an occasional ant job. I 
think during my employment by Paramount that 
there was not over eight or ten jobs of ant control 
or ant extermination. 

@. How would you do those jobs? 

A. Well, we had some ant cups, they call them, 
and we put those around, but they didn’t do any 
good. In fact, it looked to me as if the ants was 
getting fat on them, so we tried other things, and 
eventually that roach powder and everything else 
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that satisfied the customer, but to this date I am not 
a good ant exterminator. 

Did you go on vacation in July, 1947? 

Yes. 

When did you go? 

Went to Camp Sherman. 

When? 

It was the very last part of July. 

You went to Camp Sherman? [353 

Yes. 

How long were vou down there? 

J think we were up there three or four 
months. | 

@. Prior to your leaving, Mr. Rightmire, did 
you know that Mr. Brewer had severed or intended 
to sever his connection with Paramount Pest Con- 
trol Service ? A. TI did not. 

@. When did you first receive any information 
that Mr. Brewer had severed or intended to séver 
his connection with Paramount Pest Control 
Service? 

A. When J asked Mr. Brewer for this vaeation, 
which was much overdue, he told me he would let 
me have the vacation, that he thought it was earned, 
that JT was entitled to it, and then he didn't know 
at that time whether he would still be manager of 
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Paramount when I returned. 

Q. Did he make anv further statement about 
that? A. Not that ] remember of. i 

Q. You returned when? 

A. Three or four days later: the exact dates I 
don’t reeall. 
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:-Q. Do you remember being over at Mr. and Mrs. 
Brewer’s house about July 380th when Wendy 
Wisher came over there? 

A. I went over there and returned Mr. Brewer’s 
fishing equipment. I had borrowed it to go fishing 
on my vacation. I was visiting with Mrs. Brewer, 
as Mr. Fisher said. 

Q. Had you been informed then Mr. Brewer was 
severing his [854] connection with the company? 
A. I had not been completely informed then. 

Q. You had not been completely informed? 
What information did you have? 

A. I knew by his statement before I went that he 
was going to break with them, but I hadn’t got to. 
talk:to Charlie myself right at that time. 

-Q. That was about the time you went on your 
vacation ? 

- A. About the time I went on my vacation, yes. 

-Q. What was the conversation, as you recall it, 
over in the Brewer home on July 30th when you re- 
turned this fishing equipment to Mr. Brewer here? 

A. My. Fisher was in there. I and Mrs. Brewer 
was' visiting there, and he came in and, I don’t 
know—we were all in a very jolly mood. I was 
happy over having a vacation. I didn’t make any 
statement; neither was there a statement made there 
concerning the fact that I had my vacation pay and 
if L hadn’t got it I never would have got it. That 
statement was never made, nor there was no state- 
ment made there of that kind that I reeall at all. 
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Q. What is yonr recollection of the conversation 
with Mr. Fisher ? 

A. I don’t remember much of it. It was very 
short. I retumed Charlie’s equipment. I really 
don’t recall right off. 

Q. When did you receive any definite informa- 
tion that Mr. Brewer had resigned or had severed 
his connection, we will sav, with [3557 Paramount 
Pest Control Service? 

A. After we left the house—I lef{ the house and 
Mr. Brewer followed me to his car and told me that 


he was done with Paramount. eae 
Q. That was on July 30th? mehs 
A. JI think so, yes. ‘ie 


Q. Did you see Mr. Hilts within a day ‘or’ two 
of that time? 

A. Yes, Mr. Hilts called at my home. 

Q. Do you remember what date? 

A. [think it was the 31st. I am not sure of that. 

Q. What was the conversation between you and 
Mr. Hilts at that time? ' 

A. Myr. Hilts came to my home. It was a niece 
day and we sat out on the steps. He told me he re- 
eretted that I had been siek and ealled mainly for 
that purpose, that [ had heen sick and he was there 
to console me. | 

I remember very distinetly that I told Myr. Hilts 
right there that L would not believe, under. any é6n- 
sideration, anything that Mi. Sibert would have to 
say to me, although I assure vou there was ho pro- 
fanity used in our conversation. 
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Q. What else did you talk about? 

A. Well, that immediately led to a conversa- 
tion of Mr. Merrioft. 

Q. What was that? 

A. Mr. Merriott, an employee. 

Q. What was said about Mr. Merriott? [856] 

A. He asked me if Mr. Merriott was a good ex- 
terminator. I told him he was a good exterminator. 
He said, “We might want to use him for a while.”’ 

Q. Anything further said that you recall? 

A. He soon drifted to the subject of personal 
affairs and we sat down and visited cordially of 
what we had done in the past. 

Q. When did you go to work for Brewer’s Pest 
Control? 

A. Shortly after the 1st of August, 1947. 

Q. Tell the Court how you happened to go to 
work for Brewer’s Pest Control? Who approached 
you? A. Mr. Brewer approached me on that. 

Q. What did he have to say? 

A. He asked me if I would care to work for him 
in the pest control business. Knowing Mr. Brewer, 
knowing he had dealt fair with me and everybody 
else that I ever saw him deal with, knowing he was 
honest and had given me a fair deal, and not then 
having a job or any way to make a living for my 
family, I accepted the offer. 

Q. By the way, how do you mean work? What 
sort of an arrangement did you have as to compen- 
sation ? A. He pays us each week. 
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@. Is that the way you were paid prior to the 
organization of Brewer’s Pest Control? 

A. Yes, we were paid weekly. 

Q. You were getting a weekly wage? [357] 

~ Titus right. 

Q. Mr. Rightmire, did you have any under- 
standing, directly or indirectly, with Mr. Brewer, 
or with any other person, that you would quit the 
Paramount Pest Control Service and attempt to 
take over their business ? A. No. 

Q. Was that matter discussed between you and 
Mr. Brewer at all? 

A. It was not discussed at all. 

Q. But did you discuss it with any other person ? 

A. No other person. 

Q. Is your only interest in this thing as a wage 
earner ? 

A. That is right. I am just a working man. 

Q. What kind of work have you done for 
Brewer’s Pest Control? 

A. Exterminating work. 

Q. Did you have any list of the customers of 
Paramount Pest Control Service? 


A. I did not. 
Q. Have you done work for persons who were 
former customers of theirs? A. Yes, sir. 


Q. Have you seeured other accounts as well? 

A. Yes, sir. 

Q. What part of the state do you work in? 

A. Well, I was—I did work for Myr. Brewer in 
the Eastern [358] Oregon territory last but since 
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the 1st of November, | believe, [ have worked more 
in the west and southern parts of the state. 

Q. Have you done work for Brewer’s Pest Con- 
trol for the Sugar Bow] in The Dalles? 

A. Not for Brewer’s Pest Control, no. 

Q. Or for the Peasley Transfer or Transporta- 
tion Company in Boise, Idaho? 

A. I have not. 

Q. Or for The Dalles Hotel? 

A. Lhave not for The Dalles Hotel. Explanation 
there—The Dalles Coffee Shop which has an owner 
by itself, I worked for them. 

Q. You have worked for the coffee shop in The 
Dalles Hotel? A. Yes. 

Q. There is some evidence here that somebody 
told somebody else that somebody representing 
Brewer’s Pest Control had told them that Para- 
mount was dissolving, that Brewer was really a 
change of name from the Paramount Pest Control 
Service. Did you ever make any statement anywhere 
like that to anybody connected with The Dalles 
Hotel or The Dalles Coffee Shop ? 

A. Absolutely not. 

@. Did vou make any statement of that kind to 
any person at any time? A. No. 

Q. Have you at any time in your work for 
Brewer’s Pest Control [359] made any statement at 
all regarding the Paramount Pest Control Service? 

A. J have not. 
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(). Are yon now in possession of any formulas, 
trade secrets or processes of any kind furnished to 
you by Paramount Pest Control Service? 

A. No, IT have none in my possession at all. 

Q. Did they ever furnish you with any? 

m. No. 


Mr. Bernard: You may cross-examine. 


Cross-Examination 
By Mr. Rankin: 


Q. Mr. Rightmire, you said the matter of your 
instruetion when you first went to work for Para- 
mount Pest Control Service was very meager ? 

A. Very simple, yes. 

Q. In other words, it was very poor instruction? 

A. No, sir; it was just of verv short duration. 

Q. What was the character of that instruction 
that you did receive? 

A. As far as the instruction T had, it was good. 

Q@. When did you go to work for them? 

A. In May, 1946. 

Q. As T gathered the import of your testimony a 
moment ago it was that vou had not had very much 
instruction, that they [860] just showed vou a few 
places where you might put down something that 
some pest or rodent might eat? 

A. Yes, that was in the instruetions. 

Q. Will you tell the Court whether the instrue- 
tion you reeeived when vou began in May, 1946, was 
good or bad? 

A. What instrnetion T had was good. 
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@. Who was in charge at that time? 

A. The instructor, you mean? 

Q. Yes. A. Mr. Duncan. 

@. My. Duncan? A. Yes. 

Q. And he is now associated with you in the 
Brewer’s Pest Control, is he not? 

A. He is an employee of Mr. Brewer. 

Q. You are associated with him in that same 
business, are you not? 

A. Iaman employee of Mr. Brewer. 

Q. Will you answer the question? 


(Question read.) 


A. Yes. 
Q. You were also a defendant in the case that 
was brought by Paramount Pest Control Service in 


August of 1947, were you not? A. Yes. 
Q. And you were served with a copy of the 
complaint in that [361] case? A. Yes. 


Q. And that charged you, did it not, with vio- 
lating your agreement that you would not go into 
the business for a period of three years after your 
employment ceased ? A. Yes. 

@. And you went right in business with Mr. 
Brewer even after you had been served with that 
complaint, did you not? 

A. fam an employee of Mr. Brewer’s. 

@. Answer the question, please. 

A. Tam not in business with Mr. Brewer. 

@. You went on in the pest control business, 
irrespective of the fact that vou were served with 
a copy of the complaint, didn’t you? A. Yes. 
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Q. You knew at the time you were going in the 
pest control business that you were serving the same 
accounts in behalf of Mr. Brewer that you had pre- 
viously served in behalf of Paramount Pest Con- 
trol Service? A. Some of them. 

(). Some of them? A. Yes. 

Q. What percentage? A. IT wouldn’t know. 

Q. You have a very good idea, haven’t you? 

A. Iam not a bookkeeper. 

Q. Ididn’t ask you that. I said you had a pretty 
good idea? 

A. J have no idea of the percentage. 

Q. Many or very few? 

A. I don’t understand that question exactly. 

Q. Well, let’s go back to the beginning. You 
served customers who wanted their services, services 
of the Paramount Pest Control Service, in connee- 
tion with pests, did you not? 

A. For Paramount? 

Q. Yes, Paramount Pest Control Service? 

A. Yes. 

@. You knew that they were under contract with 
Paramount Pest Control Service, did you not? 

A. Yes. 

Q. And you made reports upon this service to 
the Paramount Pest Control Service? 

A. Yes. 

@. Whenever you serviced an account, vou wrote 
out a slip saying that vou had serviced it on such 
and such a date, for such and such a pest, did you 
not? im. Yes. 
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Q. After August Ist you did the same thing for 
Mr. Brewer, didn’t you? A. Yes. [363] 

@. When you found that you, in working for 
Mr. Brewer, were servicing some, at least, of the 
same accounts that you had serviced for Paramount 
Pest Control Service, did you inquire of Mr. Brewer 
what his purpose was? 

A. I don’t quite understand that question. 

@. When you found that you were serving the 
same accounts for Mr. Brewer that yon had served 
for Paramount Pest Control Service, did you in- 
quire why you were doing so, from Mr. Brewer? 

A. No. 

Q. Did you have any discussion with him as to 
how he could serve Paramount’s accounts that had 
been under contract when he was no longer con- 
nected with Paramount? 

A. I didn’t discuss that with him. 

Q. Why not? A. I had no reason to. 

@. Well, weren’t you curious to know? 

A. Not at all. 

Q. How did you get the names of Paramount 
customers ? 

A. I solicited all potential customers. 

Q. That is not my question. 

A. And that is how I got the names of Para- 
mount customers. 

Q. You knew thev were Paramount customers 
before vou even went there? 

A. There was no list. 
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Q. Answer the question. You knew they were 
Paramount customers [364] before you went. there, 
didn’t you? A. Why, sure. 

Q. You had served them, hadn’t you? 

A. Certainly. 

Q. Did you have any list of Paramount cus- 
tomers, as such? A. No. 

Q. You remembered them, didn’t you? 

A. Yes. 

Q. If you served Albers Brothers, you would 
know if you had served Albers Brothers before 
August Ist? A. Certainly. 

Q. If vou served them afterwards you knew that 
you were serving them for a different person than 
Paramount Pest Control Service? 

A. Certainly. 

Q. Now, vou spoke particularly of July. Did 
any of these customers of Paramount, after Mr. 
Brewer told them he was no longer associated with 
Paramount, and you went in representing Brewer, 
did thev ask vou what the trouble was? 

A. Yes. 

Q. Did you tell them what the trouble was? 

A. Surely. 

Q. Did you tell them what Mr. Brewer had 


told you? A. What was that? 
Q. I say, did vou tell them what Mr. Brewer 
had told vou? [865] A. I told them 


Q. Just answer my question. Did vou tell them 
what Mr. Brewer had told vou? 

A. I don’t know what vou are contending Mr. 
Brewer told me. 
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Q. Did Mr. Brewer tell you anything? 

A. Yes. . 

@. What did he tell you? 

A. He told me he was in business for himself. 

Q. Did you make no inquiry about his contract 
or his franchise? 

A. I didn’t have any reason to. 

Q. That is not answering my question. Did you? 

A. J didn’t make any inquiry. 

@. You did not? A. No. 

. You were willing to just accept the situation, 
and go on, without finding out how Mr. Brewer had 
any right to go on with this pest control business, 
when you were advised by the complaint that was 
filed that he was violating his franchise, is that 
correct ? 

A. I don’t understand the question. 

@. What do you want? Time to think? 

Mr. Bernard: I object to that. 

The Court: Go ahead. 


(Question read.) 


A. Yes. [366] 

Q. (By Mr. Rankin): You only took a few 
days out of July, 1947, for a vacation, didn’t you? 

A. That is right. 

Q. What date did you leave Portland? 

A. I don’t remember dates, exactly. 
(Testimony of Raymond Rightmire.) 

Q. The first part or the last part? 

A. The latter part of July, though, sir. 
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Q. For your vacation ? ma WY Gs, 

Q. What business were vou working in before 
you left? A. Before I left for a vacation? 

Q. Yes. 


A. I was working for Paramount Pest Control 
Service. 

Q. And where were you working for Paramount 
Pest Control Serviee? 

A. I had been working in the Eastern Oregon 
territory 

Q. When did you leave Portland to work on the 
Paramount Pest Control Serviee in Eastern 
Oregon ? A. Some time the first part of July. 

@. And where did you go? 

A. Went to Eastern Oregon. 

Q. Whereabouts in Eastern Oregon? 

A. That would The Dalles, Hood River, Pendle- 
ton—— 

Q. Where did vou go after you left there, do 
you remember? 

A. Limagine it was Hood River, up that way. 

Q. Then where did you go? 

A. From Hood River to The Dalles, Pendleton, 
Heppner, Hermiston, LaGrande, Baker, Union— 
around that territory as the main highway runs. 

Q. Did vou go to Boise? A. Yes, sir. 

@. The record here shows that a cancellation 
came in to Paramount Pest Control Service from 
concerns on your route very shortly after your visit 
to that section. Can vou account for that fact? 

A. I could, in one way. 
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Q. All right; any way that is the truth. 

A. They sent their man into that territory and 
he told patrons of Paramount Pest Control] that I 
was not only completely out of pest control but that 
I was in jail and that I was in court, and those 
people out there knew me personally, Mr. Rankin, 
and they knew I was not in jail. 

Q. They saw you, didn’t they? 

A. They saw me after the man had told them 
that. That is why they lost customers out there. 

Q. What man told you that? 

A. The territory generally, in every town that 
was told to me. 

@. Can vou name an instance? 

A. At the Dairy Co-Operative Association in 
Hood River. 

Q. Who was the Paramount man that they said 
told them that [368] you were in jail? 

A. Mr. Elfers, if I remember right. 

Q. Mr. Elfers? A. Yes. 

Q. When did he see the accounts that you saw? 

That I wouldn’t know. 
This record will show that in some instances 
there were accounts that you called on, and they 
wanted to know whether you were still with Para- 
mount. Would you think that Mr. Elfers was the 
one who had breached any business ethics if they 
laid the cancellations onto you? 

A. It was through his contaet—— 

Q. What if a customer says that you made the 
statement that they were not competent to carry 
on this business? 


=o 
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A. 1 would lke to have you get one of those 
customers in here. 

Q. I suppose you would. It is a safe thing to 
sav. They did not beheve you were in jail when 
they saw you there? 

A. No, but they formed an awfully bad opinion 
of the man that had elaimed that I was. 

Q. I should think they would, if he made that 
statement. You went on as far as Boise and you 
also went to Bend, did you not? A. Yes. 

Q. You wish to tell this Court that vou didn’t 
know all the [869] time you were making this trip 
that Mr. Brewer was going in for himself ? 

A. I don’t wish to tell the Court that. 

@. What do you wish to tell the Court about 
vou knowledge of whether, when you were serving 
on this trip, you were going to continue to serve 
Paramount Pest Control customers ? 

A. Ts that a question? I didn’t understand. 


(Question read.) 


A. Iwas serving the customers of Brewer’s Pest 
Contro] then. Thev had agreed to and wanted my 
services. 

Q. Did vou solicit them ? 

A. Lots of them, yes. T solicited all potential 
business in every town. 

MrwRankin: ‘That is all. 

Mr. Bernard: ‘That is all. 


(Witness excused.) [870] 
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was thereupon produced as a witness on behalf of 
defendants and, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Bernard: 

Q. Mr. Merriott, where do you live, sir? 

A. 06 Southeast Fourteenth Avenue, Portland, 
Oregon. 

Q. How long have you lived in Portland? 

A. Oh, about twenty-four years. 

Q. When did you go into the pest control 
business ? 

A. J went in in the first part of February, 1947. 

@. Had you ever been in that business before? 

Ee ING: 

@. When you entered their employ, what did 
you do? 

A. I spent about three or four days with Ray 
Rightmire, who was showing me more or less of 
the groundwork on pest control. 

Q. You went around with Mr. Ray Rightmire 
What did Rightmire show you? 

A. Oh, more or less putting out bait for rats. 

Q. How did he tell you to do it? 

A. We used vegetables, fish and meat, whatever 
was called for, and mixed it up in a gallon can or 
container and he showed me the use of the poisons, 
or the amount to put in, and we placed it out at 
what he was telling me was safe places in res- 
taurants or wherever the place was we was servicing. 
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Q. How long did you work with Ray ? 

A. About four days. 

Q. Were you at any time furnished with any 
formulas or trade secrets or things of that kind? 

vor sir. 

Q. After working four days and watching Right- 
mire do that work, what did you do then? 

A. I went strictly on my own. I would be at the 
office at 8:00 o’clock in the morning and either Mr. 
Brewer or Mr. Rightmire would line me out on 
my stops for the day, which I made. 

Q. How long did you continue to work in that 
fashion ? 

A. I worked until the last part of July, about 
the 30th or 31st. 

Q. When, if at all, was the first time you knew 
Mr. Brewer had severed or intended to sever his 
comection with Paramount Pest Control Service? 

A. I don’t remember the exact date, but it was 
on a Saturday around a little after noon. Mr. Hilts 
and Mr. Brewer and—I don’t remember exactly if 
Mr. Duncan was there at that time or not—but it 
was out at Mr. Brewer’s home and Charlie told me 
that he was through, that I would be no longer 
working in his employment. 

You say that was the last of July? 
dec: 

On a Saturday afternoon? [372] 
es. 

Mr. Hilts was there? A. Yes. 
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Q. Did you have any information at all, either 
directly or indirectly, from Mr. Brewer on that 
subject prior to that time? A. No, ene 

Q). Had he ever talked to you about forming his 
own company and you going to work for him? 

_ A. No, he hadn’t. 

@. There is testimony at some place in this ease 
that one of these Paramount Pest Control Service 
men, about that time, asked vou if you were going 
to work for Paramount. A. Mr. Hilts. 

Was it at that time? 

It was at that time. 

That was the first information you had? 
That is right. 

What did you tell him? 

I didn’t tell him anything. He told me. He 
says, ““You know that Brewer is breaking from 
Paramount?’’ And I said, ‘“‘T had heard something 
but I didn’t know what it was all about,’? and he 
wanted to know if I would continue to work for 
Paramount and I said, ‘‘Well, if Brewer is out, I 
want to make a living and I do like pest control 
and [ will work for you.”’ 

~ Q.. Why didn’t you go to work for them? [373] 

A. Well, at that time. that particular time, I 
was having ear trouble and was working on my car 
at Brewer’s home. 

At that time I was working on my car. My ear 
had broke down and I was working on it at Brewer’s 
home, and I finished the job, oh, late in the after- 
noon. As Mr. Rightmire had been more or less on 
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the sick list, I dropped out to see him, and that is 
when I heard that he was through with them, that 
they had offered him some agreement, better than 
his position was in the past, and he had turned it 
down. Well, T was more or Jess curious to find out 
why. 

The only thing he would tell me, he said, “Well, 
they want you to work for a while, but only for a 
while,’’ and that I probably would not last very 
long. That statement was made to him by Mr. Hilts. 

Mr. Rankin: How do you know? - 

Q. (By Mr. Bernard): Mr. Rightmire’¢laimed 
that statement was made by Mr. Hilts? 

A. Mr. Rightmire told me that statement was 
made by Mr. Hilts. ae 

Q. When did you go to work for Brewer? 

A. Oh, I believe it was the following Monday. 

Q. When did Mr. Brewer contact you about 
going to work for him? 

A. He didn’t. I went over to talk to him, to 
find out. 

Q. You went over there? 

A. ‘fo find out what the score was and what he 
was going to do. [374] 

Q. What? 

A. I went over and talked to him, to see what 
he was going to do. j 

Q. What did he tell vou? 

A. He told me that he was going into business 
for himself, and asked me if I wanted to go’ to 
work for him and I said, ‘* Yes.’’ i 
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Q. That was after this talk with Hilts? 

A. With Hilts. 

Q. Did you at any time enter into any agreement 
or understanding with Brewer or anybody else that 
Brewer was to auit Paramount Pest Control and 
that you boys would take over the business of the 
Paramount Pest Control Service? . A. No, sir. 

Q. What relationship did you have to the busi- 
ness? Did you have any interest in the business? 

A. No, sir. I work for a weekly wage. 

Q. What? A. I work for a weekly wage. 
| Mr. Bernard: I think that is all. 


Cross-Examination 
By Mr. Rankin: 

Q. You said that you applied whatever poison 
there was for the pest. Did you know the kinds of 
pests? A. Yes. [875] 

Q. Could you analyze what poison was best for 
them ? 

A. Not at that time, but Mr. Rightmire showed 
me. 

Q. Did you know what ingredients were in the 
poisons that you used? A. No, sir. 

Q. How did you know what poison was for 
what pest? A. Mr. Brewer told me. 

Q. Mr. Brewer told you? 

A. He supplied me with any poisons I needed. 
 Q. You were another one of the defendants in 
the case brought in the Circuit Court, weren’t you? 

A. Yes, sir. 
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Q. Did you ever know, before that case was 
brought, about Mr. Brewer’s franchise? 


A. No, sir. 

Q. You knew it then? A. I heard of it. 
Q. You saw it in your complaint, didn’t you? 
ms Yes. 

Q. In that complaint in that case? A. Yes. 
Q. You knew about Mr. Rightmire’s agreement; 


you knew about Mr. Dimean’s agreement from that, 
didn’t you? A. Yes. 

@. Did that make any difference with you about 
going on and [876] serving with these men? 

A. I was working for a living. 

Q. It did not make any difference with you, then, 
did it? i No, 

Q. Did you also serve customers of Paramount 
Pest Control Service, whom you knew to be ens- 
tomers of Paramount Pest Control Service, before 
August Ist and Brewer’s breach or leaving, the 
same customers that he served afterwards or that 
you served afterwards for Brewer? 

A. Would you mind repeating that? 

Q. Yes. Did you serve the same customers for 
Paramount that you later served for Brewer? 

A. Some, yes. 

Q. Did you solicit those customers ? 

A. I solicited anv potential business. 

Q. Including those that you knew were under 
previous contract with Paramount? A. Yes. 

Mr. Rankin: That is all. 

Mr. Bernard: That is all. 


(Witness excused.) [877] 
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one of the defendants herein, was thereupon pro- 
duced as a witness and, being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr, Bernard: 

Q. Mrs. Brewer, you are the wife of C. P. 
Brewer? A. J am. 

Q. You were his wife before coming to Oregon? 

A. Yes, I was. 

Q. You and he moved to Oregon from Cali- 
fornia? A. Yes, we did. 

Q. Will you tell the Court what work you did 
with reference to this pest control business for Mr. 
Brewer? 

The Court: Do they have any children? Do 
these people have children? 

Q. (By My. Bernard): Do you have any chil- 
dren? A. I have a daughter, yes. 

Q. How old is she? 

A. She is going on fourteen, in June. 

Q. Go ahead. 

A. I help my husband in the office, post things 
in the books. That only requires sometimes a couple 
of hours, or three days a week, sometimes not that 
much. 

Q. Lunderstand from Mr. Brewer just now that 
the daughter is a daughter of yours by a former 
marriage? [3878] A. Yes, she is. 

Q. How long have you and Mr. Brewer been 
married ? A. Six years in April. 
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Q. Go on with your answer. 

A. I posted things in the books for my husband 
because he couldn’t. At first, when | worked at 
the office of Paramount was when my husband was 
manager and the Paramount Pest Control Service 
paid me $35 a month for part-time work in posting 
things in the books, at that office, because they fig- 
ured they could not afford to hive a full-time girl. 

Q. Phat $35 a month, was that paid to you out 
of Myr. Brewer’s salarv or paid by Paramount? 

A. By Paramount Pest Control Service. 

Q. That is when he was acting as manager? 

oe Wat is right. 

Q. Go ahead. 

A. And after Mr. Brewer took the franchise, I 
continued to help him because he could not afford 
to hire a girl. I did not spend all my time at ‘the 
office, because I also ran my home. 

Q. Did vou do just book work? 

A. Yes, that is all. IT am not a bookkeeper. 

Q. Do you, yourself, have anv personal knowl- 
edge as to the circumstances wnder which Mr. 
Brewer changed from a manager's contract to a 
franchise? 

A. Yes. I was there when Mr. Sibert offered 
my husband a [879] franchise in our home. 

Q. What was said at that time? That was in 
Portland ? A. This was in Portland. 

Q. Go ahead. 

A. It was in the breakfast room of our home. 
My hushand called me from the living room and 
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told me what Mr. Sibert had told him and asked 
me, ‘‘What do you think, dear?’’ He said ‘‘It is 
our money, you know.”’ 

I said, ‘‘ Well, we haven’t much of a choice. We 
are here. We have our home here, and it is entirely 
up to you just what you do.” 

Q. Had you heard any of the talk prior to that 
time hetween Sibert and your husband? 

A. Why, yes. Right after that Mr. Sibert told 
me that within a few years’ time my husband would 
be giving me a thousand dollars a month to run my 
home, and I Jaughed and said, ‘‘I would not know 
what to do with a thousand dollars if he gave it 
to me.”’ 

Q. Was that before this franchise contract was 
signed ? A. Yes. 

QQ. After that time you continued to do this book 
work, did you? 

A. I helped my husband whenever he needed it, 
yes. 

Q. Do you have any personal knowledge of what 
took place in March when they had some dispute 
over whether it was to be [380] divided on a 50-50 
basis or not? 

A. The only knowledge I had was when my 
husband turned to me—— 

Q. Just a minute. Was anybody there at the 
time ? 

A. Mr. Hilts and my husband and I were in the 
office when Mr. Hilts asked for franchise money 
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and my bushand tinned to me and asked me to 
make out a check. IJ hesitated and got red in the 
face. He yelled at me, which he doesn’t usually do, 
and told me to make it out. 

Q@. That was the eheck that was drawn in 
March? A. That isenreht. 

@. You say your husband velled at you. What 
did he say? 

A. My husband does not usually speak very 
harshly to me. 

The Court: You are lucky. Hardly any other 
woman can say that. 

A. Maybe not, but I can. 

Mr. Bernard: Well, go ahead. . 

A. He told me to make out that check in a 
certain tone of voice that he does not usually use. 

Q. What did he say to Mr. Hilts? 

A. Nothing at that time, except that he handed 
him the check. 

Q. Were vou with him when he talked to him? 

A. No, sir, IT wasn’t. 

Q. ‘There is in evidence here a copy of a letter 
dated March 15th from Hilts to vour husband. You 
are familiar with that letter, are you? [381] 

I signed for it. 

When did that letter come to vour home? 
On a Sunday morning. 

Was it a special delivery letter? 

Yes. 


Sent by airmail? A. Wes 
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' Q. And you signed for it? A. Yes, dra 
* Q. Did you go down to Oakland with your hus- 
band in the latter part of June? 

A. No, I didn’t. I was in California, visiting 
my sister. 

Q. Did your husband meet you there? 

A. Yes, he did. 

Q. About what date? 

A. Around the last part of June. 

Q. Did you go to Oakland with your husband, 
then ? A. Yes. 

Q@ When did you get in Oakland? 

A. We came from Cupertino, California, Mon- 
day morning to Oakland to the Paramount office. 
+ Q. Did you see Mr. Sibert? 
- A. Not at the office. Mr. Fisher took us to the 
home. 

Q. Mr. Fisher took you to Mr. Sibert’s home? 

A. Yes. [382] 
“ Q. Tell the Court about what the conversation 
was, generally, in Mr. Sibert’s home? 
* A. Well, they were friendly when we came in. 
That afternoon he told me that I didn’t need to 
work myself and I asked why. I didn’t understand 
it. IT said, ‘‘I don’t understand what you mean at 
all,’’ and he said, ‘‘ Well, Charlie can afford to hire 
a girl now.”’ 

I said, ‘‘ Well, [ don’t see where he ean, where I 
have been doing that,’’ and I said, ‘‘I don’t see why 
he has to get a gir] at $150 a month when it just 
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takes me a short while to do that work, and L could 
use it myself,’’ and he said, ‘‘Rosalice, Charles has 
made $10,000 in this last vear,’’ and I said, ‘'! 
haven't seen a cent of it.’’ 

Q. What happened then? 

A. JI felt very bad about it, enough so I was mad 
about it. 

Q. You knew about what he was making ? 

ee os, 1 did. 

Q. Where did you go then? 

A. Well, we had dinner there and then, later on 
in the evening, I went upstairs and T cried. 

@. With reference to that time, when did you 
return to Portland ? — 

A. We came back to Portland the following day. 

Q. By plane? A. By plane. [383] . 

@. Were you informed then by anybody that 
there was any proposed change? 

A. My husband did start to discuss it with me 
on the plane but I got ill, and then we talked about 
it after we got home. 

_@. Well, what did he tell vou? 

“A. He told me they wanted him to go back on 
the 20-80. 

Q@. Who wanted him to go back on the 20-80 
plan? 

A. My. Sibert wanted him to go back. 

Q. Did vour husband seem agreeable to that? 

i. NOR 

Mr. Bernard: I think you may cross-examine... 


. 
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Cross-Examination 
By Mr. Rankin: 
Q. Did you know about the 20-80 plan, Mrs. 
Brewer? 
A. Yes. My husband and I had talked about it, 


yes. 

Q. When did you first learn about the 20-80 
plan? 

A. When he first took the franchise? 

Q. July 1, 1947? A. That is right. 


Q. Did you know of the 20-80 plan before that? 

A. No. 

Q. Your husband had never discussed whether 
or not he wanted to go under the franchise? 

A. No, sir. 

Q. Did he tell you when he had signed the 20-80 
franchise? [384] A. I beg your pardon. 

Q. Did he tell you when he had signed the 20-80 
franchise ? 

A. He told me when he signed it, yes. I mean 
he signed it, yes, but I don’t know the exact date. 
T wasn’t with him. 

Q. Some time in July, 1947? 

A. Some time in July, yes. 

@. He subscribes that there was a change made 
in that 20-80 franchise some time after it was 
signed. Do you know when that change was made? 

A. My husband and I went to Oakland in No- 
vember. He was telling me that he could not go 
any. longer on that 20-80 basis, that we were not 


vs. Charles P. Brewer, et al. 447 


(Testimony of Rosalie Brewer.) 

making any money, and that we had used all of 
our savings to live on that we had, and that was the 
reason we went to Oakland in November. 

Q. Had you then determined not to go on with 
the franchise if you could not get a modification 
of it? 

A. YTamsorry. I didn’t have anything to do with 
that myself. 

Q. Did your husband 

A. I didn’t think so mueh about it. He only 
discussed it with me. 

Q. Your husband discussed it with you, did you? 

A. He did talk about it, yes. 

Q. Did he tell you whether or not he was going 
on with the franchise if he could not get a modifi- 
cation ? 


A. He didn’t say anything abont that one way 
or the other. [885] 

Q. One way or the other? 

A. No, sir, not to me. 

Q@. Your November conference was very satis- 
factory, was it not? 

A. Yes, they were very cordial. In facet, the only 
conversation that I heard about was in the Athletic 
Club when Mr. Fisher eame in—we had not seen 
him yet—and he shook hands around and _ said, 
‘“‘Hello.’’? Ted Sibert said. ‘‘Charlie has agreed,”’ 
and told him about it, and all I remember is that 
Mr. Fisher said, ‘‘Well, we can do that with Char- 
lie, but we couldn’t with Ossie in Seattle.”’ 
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Q. How long was the 50-50 agreement, as vou 
described it, to last? 

A. Well, what my husband told me, it was to 
last from then on. 

Q. You did not hear any conversation with any 
of the Paramount people at all? 

A. No, I didn’t. 

Q. Did anyone tell you any different, at any 
time subsequently ? A. What do you mean? 

Q. Did anyone from Paramount tell you any- 
thing different? A. No, not me, no. 

Q. You have testified that you were red in the 
face, I believe. A. I was. 

Mr. Rankin: May I see the exhibits, please, and 
particularly [886] the check, the February check ? 

Q. This check that I hand to you is dated Feb- 
ruary 6, 1947. Is that your signature attached 
to it? A. That is my signature? 

Q. Yes; is that your signature attached to it? 

A. That is my signature, yes. 

Q. Were they asking you for money at the time 
you signed this check? 

A. My husband asked me to make the check. 
That is all I know about it. 

Q. You don’t know whether they were asking 
you for money or not? 

A, No, I donte 2 wach ter ite office very often. 

@. How did you happen to select the $250. 

A. He told me to make it out for that amount 
and that is what I did. He ran the business. I 
didn’t. 
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Q. Did you tell Mx. Milts at that time you wished 
it were was more? A. J don’t reall. 

@. Were relations friendly at the time between 
and Paramount Pest Control Service, at the time 
that cheek was drawn ? 

A. I believe so. 

@. Asa matter of fact, they continued friendly 
down to the 24th of July, didn’t they? 

The 24th of July? 

Yes. [387] 

Yes, we were always friendly. 

They weren’t friendly after Mr. Brewer ter- 
rained his agreement ? 

A. No, they have not been. 


QPe> 


Q. But you don’t recall whether or not you ad- 
vised Mr. Hilts that you were not pleased about 
this $250? A. I don’t remember, sir. 

Q. Let me hand you this letter. Your name is 
Rosalie, is it not? A. Yes, it is. 

Q. IThand you this and ask you if that is a copy 
of your letter? me Yes, 115 

Mr. Rankin: We offer it in evidence. 

Mr. Bernard: May I sce it? No objection. 

The Court: Admitted. 

(Copy of letter dated 2/6/47 “From Rosalie 
to Harold’’ thereupon received in evidence and 


marked Plaintiff’s Exhibit No. 81.) 


Q. (By Mr. Rankin): This is the letter by 
which you sent the check? A. Is it? 
Q. Iam asking you. 
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A. I don’t know whether it is or not. If it is 
dated the same date the check is dated [388] 

Q. The letter reads as follows—It is dated Feb- 
ruary 6, 1947. 

A. Was that the date the check was dated? 

Q. That is right. 

A. Then it accompanied. 

Q. It reads: ‘‘Il’rom Rosalie; to Harold.’”? Who 
is Harold? A. Harold Hilts. 

Q. ‘‘Am sending $250 on the franchise. Best 
I can do today. There will be more when we can 
spare it without putting ourselves in a hole. I 
wish it was more but no can do. 

‘‘Charlie is in Salem. Boy, John sure is giving 
us the works. Most every account we have in that 
territory has been neglected for months and are 
the cancellations coming in fast and furiously. John 
is telling all the customers which he has kept happy 
some that we are going bankrupt and he is taking 
over that territory. Charles and Ray are both in 
there today and fighting it. It’s like starting all 
over again.’’ 

You sent that letter ? A. Yes, I did. 

Mr. Rankin: That is all. 


Redirect Examination 
By Mr. Bernard: 
Q. Who is this ‘John’ that is mentioned as 
‘‘eiving us the works’’? 
A. It is a former Paramount employee that was 
here before [3889] my husband came up here. 
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Q. Do you know what he was mad about? 

A. Yes, [ do. fe was promised the manager- 
ship of Oregon before my husband came here and 
didn’t get it. 

Q. And he was mad about that? 

A. Yes, he was. 

Q. He was out there in the territory taking busi- 
ness away from Paramount? A. He was. 

Mr. Bernard: I think that is all. 

Mr. Rankin: ‘That is all. 


(Witness excused.) [390] 


CHARLES P. BREWER 


one of the defendants herein, having been previously 
duly sworn, was recalled and was examined and tes- 
tified as follows: 


Direct Examination 
By Mv. Bernard: 

Q. As far as possible, I want to avoid covering 
matters that vou testified to previously and, unless 
the question calls for it, please do not cover the 
same ground. 

It appears from the testimony of Mr. Conger that 
you started ordering ecards and blanks and things of 
that kind about July 7th. Was that before or after 
you had been informed that Paramount Pest Con- 
trol Service desired to go back on the 20-80 basis 
as of the Ist of July? 

A. That was afterwards. 
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Q. Why did you start ordering these articles at 
that time? 

A. Well, I had already told Mr. Sibert that I 
was going to break, but, in my exact words, I would 
earry the business through the month of July, and 
that is all, and I figured that at any time he might 
break in here with ten or twelve men and start to 
grab, and, if he did, I was going to have some 
printing handy. On July 9th, when Harold was up 
here to audit the books, he pulled the first audit or 
balance sheet, as you might call it, showing me 
somewhere around $3,900 owing Paramount. 

The Court: That has all been covered. [391] 

Mr. Bernard: I don’t care about that. 

@. Have you got in the courtroom here an 
empty can containing this 1080 that you purchased 
from the U. 8. Fish and Wild Life? 

a IL Thence, 

Q. Is this the can in this bag? 

A. That is one of them. 

Q. In what shape did the can come to you that 
you purchased from Paramount Pest Control 
Service ? 

A. Well, they were the same sized cans, iden- 
tical with that, except that they had the Para- 
mount labels. 

@. What did the Paramount label look like? 

A. That is a long label. In the exhibits I be- 
heve they have somewhere around three of them 
in there. They are red, more of a red label. 
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@. IL notice that this label is seratched a little 
bit. How did that happen? Be J dich tate 

Q. When? 

A. When I emptied the can. The can is quite 
empty with the exception of a little bit of residue 
that has not been washed out thoroughly. Any time 
I empty one of these cans, [ invariably scratch the 
label to tear it apart and try to get it off of there, 
and then get rid of it so it cannot contaminate any- 
thing and nobody can piek it up and come in con- 
tact with any of the poison. [392] 

Q. Was there a Paramount label ever on this 
can? A. No, there never was one. 

Q. Mr. Hilts has testified about the amount of 
money that was in the bank in Portland, the bank 
account in Portland. Who opened that bank ac- 
eount ? 

A. I opened that bank aeecount with money from 
my savings. I opened it up in the First National 
Bank and shortly thereafter they notified me that 
Paramount had an assumed naine certificate filed, 
the partnership here in Oregon, and I eouldn’t have 
a bank account there unless I filed an assumed name 
and Mr. Sibert was here right—Oh, it was shortly 
thereafter. I don’t know. I guess it was around 
the first of May, but I did let the bank account 
ride, and I went up to the courthouse and got a 
withdrawal slip and gave it to Mr. Sibert and asked 
if he would fill it out so I could file an assumed name 
and have the bank account. He said he would let 
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me know. I got a letter back that may be along that 
line. He said that their attorneys said that they 
still had an interest in this business up here and 
they would not release the assumed name certificate, 
so [ went down to the bank and talked to them 
Q. I don’t care to go into all these details. 
When you finally opened up the bank account, who 
could sign checks on it? | 


A. My wife, I know for sure—I gave her au- 
thority at the [893] bank—and myself and ho one 
else. 

@. Was anybody present when you closed that 
bank account? 

A. Myr. Hilts was with me when that bank ac- 
count was closed on August 2, 1947. I closed the 
account and Mr. Hilts turned to the man, the minute 
I said I wanted the account closed, and said, ‘‘I 
want to open an account.’’ 

Q. Mr. Wendy Fisher has testified that along 
about July 30th he had a conversation with you and 
Mrs. Brewer. He further said that you went to the 
Roosevelt Hotel and, after dinner, went up to his 
room and he quotes you as saying that you were 
quitting and taking all the Paramount employees 
with you; that they had been collecting all the 
money they could and if there was a dollar left 
Paramount could be lucky; and that Paramount 
would be in no position to take care of their ac- 
counts for some months to come. 
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Will you tell the Court what your recollection is 
of the conversation in Mr. Wendy Fisher’s room 
that night at the hotel? 

A. Why, yes, we had gone out to dinner, and 
we eame back up. We were friendly. We always 
have been. He had come back down through Wash- 
ington and when I found out from him that he had 
not been near California, nor heard from them for 
a week or so, then I told him that he did not know 
the news. 

I told him I was breaking with Paramount and 
he said, ‘‘What for?’’ And I told him. [394] 

I told him of the different things that had come 
up, that I was not getting along, and I just gave 
him a resume of my relations with Paramount and 
he told me, ‘‘ Well, Charles, you have just got to pro- 
tect yourself, that is all there is to it,’? and—Well, 
I will leave that out. 

I didn’t tell him, thongh, that I was taking all 
the employees with me. I don’t remember saying 
anything about the bank account because there was 
no bank account here of Paramount’s. It was mine. 

Q. Mr. Brooks testified that he was here around 
August 2nd, went out to vour house. Do you recall 
Mr. Brooks being there? 

A. Oh, ves, he came out. Mr. Duncan was stay- 
ing with us at the time. He was getting ready to 
go on his vacation. 

When I had taken my little girl to California, 
we had met Mr. Sibert at the airport. Raymond 
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Rightmire and Car! Duncan had driven me and my 
daughter to the airport to take the plane, and while 
we were waiting for the plane to take off Carl Dun- 
ean asked Mr. Sibert to have Harold Hilts get his 
vacation check ready for him, that he wanted to go 
the first of August to Oklahoma on his summer vaca- 
tion and that he was supposed to be entitled to two 
weeks’ vacation. Mr. Sibert began to hem and haw 
a little bit and said he wasn’t working for Para- 
mount, he was working for me, and Carl Dunean 
said he wanted that time off from the 1st of August 
for his summer vacation. 

Q. This night on August 2nd, when Brooks came 
out to your [895] house—That was August 2nd, 
1947, he says 
business. 

A. I don’t remember whether I told him I was 
or was not or even mentioned it. 

Q. Did vou have any idea of telling him after 
August Ist that you were not going into business? 
Did you have any idea? 

A. J don’t remember telling him I was not going 
into business. I do remember telling him I broke 
from them. 

Q. Asa matter of fact, you were in that business 
by that time, weren’t you? A. Yes. 

Q. Jo I understand that this can is in a rather 
dangerous condition to handle? 


you told him you were not going into 


A. It is. If everyone is willing, I or someone 
who is acquainted with it can take the can and 
dispose of it, but it must be washed out. 


fc 
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Mr. Bernard: J am not offering it in evidence 
tmiless cotnsel desires. Jt is here if anybody 
wants it. 

Mr. Rankin: We do not want it. 

Q. (By Mr. Bernard): Did anybody audit your 
books every month ? 

A. Mr. Shlts audited them most every month. 

Q. [am tuming to Exhibit 51 which they say 
consists of checks regarding which there is no sup- 
porting data, totaling $925.99, charged to you. Have 
vou examined this exhibit? 

A. Yes, I have. [896] 

Q. Were any of those items drawn by you per- 
sonally, or for you personally ? 

A. ‘hey were drawn—Some of them were drawn 
for me for expenses and things like that; drawn 
to me, yes. 

Q. They were drawn to von? A. Yes. 

Q. Was anv of the money expended by vou oth- 
erwise than for business ? Ay Wo 

Q. I see these checks start a way back in Sep- 
tember, 1946. At the time that Mr. Hilts would 
make his audit, would those checks appear? 

A. Yes, had they come from the books. 

Q. The books would show what items of expense 
those checks were for? A. They do. 

Q. Did Mr. Hilts audit the books each month? 

A. He did. 

Q. Did he ever raise any question about those 
books when he would make his monthly audit ? 
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A. If he did not understand one, he would ask 
me what it was and I would explain it to him what it 
was, aud he accepted it. 

Q. Was any attempt made to charge these checks 
to you personally until after this lawsuit was 


started ? A. None whatsoever. [397] 
Q. The books, you say, will show what these 
checks were for? A. They will. 


Q. Myr. Glenn Fisher has testified that down in 
California, when vou first talked with these people, 
that he furnished you a form of manager’s contract 
and a form of the franchise, and you took them 
home and studied them for a couple of days and 
then brought them back. What is the fact as to 
that ? 

A. That was not so. I never met Glenn Fisher 
until after I had been on the job for Paramount 
and he had come up from Los Angeles to Oakland. 
I didn’t meet him—Pardon me. I did meet him for 
a few minutes in the office one time just before I 
hired out, when he had just arrived from New 
York, I believe it was, and the next time I saw 
him was when I was working for the company. 

Q. Regardless of when you met him, were you 
ever furnished these two forms of contract in Cah- 


fornia? A. I was not. 
Q. Did you have them home or take them home 
in California? A. I did not. 


Q. Will you examine Exhibit 36 which purports 
to be a sort of a settlement of accounts for twelve 
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months from July 4, 1946, to June 30, 1947, and 
will yon examine that and state whether or not 
that accounting is correet or substantially correct. 

A. I tiink that aceount is very wrong, and I 
sat down with Mr. Tilts and talked with him for 
quite a while about it. [398] 

Q. What do you contend is wrong? 

A. J eontend that it was far too much money 
due Oakland. They have accounts receivable here; 
besides, they have half of the bank aecount here, 
money that lay in the bank, they have here, besides 
the accounts receivable. 

Q. In other words, you, in that accounting here, 
are charged with the accounts receivable ? 

A. J am. 

Q. And charged with a part of this bank ac- 
count? A. Right. 

Q. Do you know, in round figures in a general 
way, what you figure you owed them for the year 
ending June 30, 19472 

A. I owed them somewhere altogether—it 1s 
somewhere between $2,500 and $3,000. 

Q. In other words, you figured you owed them 
that for the fiscal vear ending June 30, 19472 

A. That is for the thirteen months. 

The Court: Does he still owe them? 

A. Minus $1,200 that has been paid. 

Mr. Bernard: I was going to get to that. 

Q. In other words. you drew ont how much for 
yourself ? 
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A. Besides what I took in and put back, I drew 
£2,200. 

Q. You drew £2,200. You still owe them between 
$2,000 and $2,500, which would have left you in the 
hole? 

A. They got $1,200 and I got $2,200, and there 
is around $3,600 [399] or more due and payable on 
the books when I left them, and it leaves somewhere 
around $1,500 or $1,600 that there is due off of the 
due and payables cn the books. 

Q. Did you attempt, when these books were 
turned over to you, to try to arrive at the amount 
that was either owing by Paramount or due to 
Paramount? A; I did 

Q. From your examination of the books, in the 
time they were turned over to you here a few days 
ago, you say you have attempted to arrive at how 
this account stands between the two of vou? 

- A. TI have. 

}. Did you make up a statement for that 
purpose? A. I did. 

@. Refreshing your recollection with that state- 
ment, do vou figure at the present date you owe 
Paramount money or Paramount owes you money? 

A. I would say Paramount owes me money. 

Q. Would you explain to the Court, now, how 
you arrive at that conclusion, based on the books? 

A. Well, the total business, as I have put it 
down here—I will concede there may be a mistake 
some place—is $22,000—the total business for 1947, 
$22,734. The total business in 1946 was $12,321.70. 
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In 1946 feainst $12,321.70 there is $91,925.93 
expenses, leaving a net profit of $386.32, which was 
made out and put on my income tax as a net profit 
ae tere Wee. 

That was taken to California and audited down 
there in 1947, as LT have said. The total business in 
1947, $22,734.60; the total expenses for 1947, 316,- 
737.67 total business, minus $308 depreciation, which 
is not the correct figure—L found ont since that 
there is more—$16,000. Wait a minute. 

The total business in 1947 is $22,734.60. The total 
expenses, including depreciation, is $16,737.67, leav- 
ing a difference of $5,996.93 net profit for 1947. 

Q. Now, then, how did you arrive at the state- 
ment that Paramount was indebted to vou? 

A. I arrived at that by dividing half of the 
$386.32 net profit in 1946, plus the net profit of 1947 i, 
which is $5,996.93. Well, I divided each one of 
these figures and added the two halves together. 

Q. TI see. 

A. And it shows an approximate amount due 
Charles P. Brewer of $1.305.97. There is no place 
in these books that I can find that shows any ac- 
counts receivable at the end of July. The accounts 
receivable which I have figured ont here to the 
best of my ability. figured around $3.299 approni- 
mately. 

Q. Accounts receivable? 

A. Accounts receivable on the books when J 
turned the books over to them. [401] 
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Q. Has anv accounting been made to you of that 
at all? 

A. None to me. There has been an accounting 
pulled on the books, but I have never seen it. 

Q. Who made that accounting ? 

A. That was made by Sawtell, Goldrainer & 
Company. 

Q. What is the amount that the accounting that 
they compiled shows you owing? 

A. The amount shows $1,305.97 due me. 

Mr. Bernard: You may cross-examine. 


Cross-Examination 
By Mr. Rankin: 

q. Where did you get these figures? 

A. The books. 

Q. You took them off yourself? 

A. I took them off myself. 

Q. You could have done that any time in regard 
to the accounting that Mr. Hilts made to you in 
June, could you not? You paid on it, didn’t you? 

_A. Through errors in the books—— 

Q. Just answer my question. You paid on the 
accounting, didn’t you? 

A. I paid on the franchise. 

Q. On the franchise? July 1, 1946? 

A. I paid on the franchise, as modified. I never 
paid at any time prior to the modification. [402] 

®. If you made up this audit for yourself, why 
didn’t you make it up early enough and submit us 
a copy so we could serutinize it? 

A. Because you had the books. 
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@. Tow long did it take you? 

A. I saw them three days beginning last Thurs- 
day or I riday. 

Q. They were given to you immediately after the 
Court denied an inspection of this audit, weren't 
they? 

A. They were given to me soine time around last 
Thursday or Friday. I don’t know the exact date. 

Mr. Rankin: We won’t argue about that. IT 
think Mr. Bernard will admit they asked for them 
and they were received immediately after the Court 
denied an inspection of the audit. 

Mr. Bernard: No question about that. 

Q. (By Mr. Rankin): You mentioned Mr. Carl 
Dunean. Where is he? j 

A. To the best of my knowledge, Mr. Carl Dun- 
can is some place around Bend, Oregon, at the pres- 
ent time. 

Q. In your employ? A. Heme. 

Q. He has been at all tines since August 1, 1947? 

A. He has not. He has been in my employ simce 
somewhere around August 18th to 20th. 

Q. You pay him just like you pay these other 
men that are hired? A. “hide 

Q. Where does he live? [403] 

A. Well, that is a hard thing to say. He is 
traveling twenty-eight days out of the month. 

Q. Does he ever come to Portland? 

A. He does. 

Q. When? A. At the end of the month. 
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@. You knew we were looking for him? 

A. Yes. 

@. You never advised us when he was m? 

A. I never advised you when he was in, but I 
did tell you where you could contact him in Idaho. 

Q. Did you also know we could not serve him in 
Idaho? 

A. Idid not. It is the U. S. Marshal—I thought 
he could serve there. 

-Q. In the payment of the June accounting, you 
paid down to $3,100, didn’t you? 

A. I gave him that check for $259.61 with the 
provision that if this accounting was right, I would 
pay the balance left. 

Q. Why did you make that odd figure, $259.61 ? 

A. Because I hadn’t had a chance yet to study 
this, and Mr. Hilts assured me himself that it was 
correct. I said, ‘‘I will pay the odd figure,’’ some- 
where around $250, and he broke off the odd figures 
and took $259.61. 

Q. Did you ever advise them by letter that the 
accounting was not right? [404] A. No, never. 

Mr. Rankin: That is all. 
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Redirect Examination 
By Mr. Bernard: 

Q. May J ask you a conple of questions? You 
say Mr. Duncan went to work for vou the 18th of 
August. 

A. He had been going to go on his vacation and 
Paramount threw this first Jawsuit in the Cireuit 
Court and he was served with papers for that court 
hearing, and he was going to take in a wedding of 
one of his relatives down south and when that trial 
was finally thrown out of court. he could not get 
there in time for the wedding so he said he might as 
well stay here. 

@. Had you talked with him at any time prior to 
that time? 

A. No. J told him to go on his vacation. 

Q. In this compilation that you have prepared, 
on the first page you have the number ‘'70."° What 
are those numbers? 

A. Those are the page numbers taken from the 
books. 

@. Then, on the second page I notice after cer- 
tain items there will be ‘‘Expense, No. 70,’ and 
“pense, No. 71.’’ What do they tefer To? 

A. Those are items of expense listed im the ledger 
under No. 70 or No. 85, or whatever number it is 
here. 

Mr. Bernard: J would lke to offer that compila- 
tion in evidence. [+405] 

Mr. Rankin: We object to that, vour Honor, on 
the ground and for the reason that very early in 
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these proceedings we asked for a statement from 
defendants as to these claims. Mr. Leo Smith took 
the deposition of Mr. Brewer in my absence and in 
that called for a statement of what these comprise. 
The answer in that deposition is ‘‘We can’t make it 
until we get the books.’’ Then they did not try to 
get, the books, although they were offered them, and 
they were offered previously and they were offered 
subsequently, and then, when the motion was made 
and the Court denied an inspection of the audit, for 
the first time they accepted the books, and they just 
brought them back this morning. 

Now, to come in at the last minute, when there is 
no opportunity for us to examine it thoroughly, I 
submit to your Honor is not proper. Fairness in the 
trial of a lawsuit would require, as we have done 
here, the compilation to be put in at the pre-trial 
and the other side given a little opportunity to 
check the fairness or accuracy or the integrity of 
a statement like that. 

The Court: Objection sustained. 

Mr. Bernard: That is all. 

Mr. Rankin: That is all. 


(Witness excused. ) 


Mr. Bernard: That is our case, your Honor. 

Mr. Rankin: That is all. 

The Court: The testimony is closed, is it? 

Mr. Rankin: No rebuttal, vour Honor. 

The Court: When do you want to be heard ? 

Mr. Rankin: Whenever it suits the convenience 
of the Court: 
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The Court: It makes no difference to me. The 
record has never been cleaned up as to Dunean. Tle 
has not been served. 

Mr. Rankin: No. 

The Court: He should he dismissed ont of the 
ease, I submit. 

Ma. Rankin: Yes. 

The Court: Dismissed withont prejudice. 

Ma Rankin: Yes, if you will. 

The Court: Is there any objection to that? 

Mr. Bernard: No. 

Mr. Rankin: Just a moment, please, vour Honor. 
We have tried our best to serve him. T think the 
evidence has shown that. I wonder if it would not 
be possible, since he has not put in an appearance, 
to have the case continued as to him. 

The Court: You cannot break up a case that 
way. 

Mr. Rankin: This is a conspiracy ease and I 
thought possibly that might be done. 

The Court: I don’t think so. 

Mr. Rankin: We will take a nonsmit as to him, 
without [407] prejudice. 

The Court: So ordered. Leave it this way: He 
is dismissed out on my motion without prejudice. 
That does not commit you. 

Mr. Rankin: Yes, your Honor. 


(Thereupon the hearing mn the above-entitled 
eause was continued until Saturday, January 
24, 1948, at 10:00 o'clock a.m. for argument of 
counsel.) [408] 
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VS. 


CHARLES P. BREWER, individually and doing 
business as Brewer’s Pest Control; ROSALIE 
BREWER, his wife; RAYMOND RIGHT- 
MIRE, CARL DUNCAN, EARL MERRIOTT, 
and all other persons associated with said de- 


fendants as herein described, 
Defendants. 


REPORTER’S CERTIFICATE 


I, Ira G. Holcomb, a Court reporter of the above 
entitled Court, duly appointed and qualified, do 
hereby certify that on the 20th, 21st and 23rd days 
of January, A.D. 1948, I reported in shorthand the 
proceedings of the trial had in the above-entitled 
cause, that I subsequently caused my said shorthand 
notes to be reduced to typewriting, and that the 
foregoing transcript, pages numbered 1 to 408, both 
inclusive, constitutes a full, true and accurate tran- 
script of said proceedings, so taken by me in short- 
hand on said dates as aforesaid, and of the whole 
thereof. 


Dated this Lith day of March, A.D. 1948. 
/s/ IRA G. HOLCOMB, 
Court Reporter. [409] 
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In the District Court of the United States 
for the District of Oregon 


Civil No. 3936 


PARAMOUNT PEST CONTROL SERVICE, a 
corporation, 
Plaintiff, 
VS. 
CHARLES P. BREWER, et al., 
Defendants. 


DEPOSITION OF CHARLES P. BREWER 
DEFENDANT 


Taken as an adverse party on behalf of Plaintiff. 
Be It Remembered that, pursuant to the oral stip- 
ulation hereinafter set out, the deposition of Charles 
P. Brewer was taken on behalf of the plaintiff -be- 
fore Ira G. Holcomb, a Notary Public for Oregon, 
residing in Portland, on the 7th day of January, 
A.D. 1948, beginning at 1:30 o’clock p.m., at Room 
503, United States Court House, in the City of 
Portland, County of Multnomah and State of 
Oregon. 


Appearances: 
Mr. F. Leo Smith and Mr. George E. Birnie, of 
Attorneys for Plaintiff. | ; 
Mr. E. F. Bernard and Mr. Plowden Stott, of 
Attorneys for Defendants. . 


Stipulation 
(It is stipulated and agreed by and between the 
attorneys for the respective parties that the deposi- 
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tion of the above-named defendant may be taken on 
behalf of the plaintiff as an adverse party, at Room 
503, United States Court House, in the City of 
Portland, County of Multnomah, State of Oregon, 
on Wednesday, the 7th day of January, A.D. 1948, 
beginning at 1:30 o’clock p.m., before Ira G. Hol- 
comb, a Notary Publie for Oregon. | 


(It is further stipulated that the deposition, when 
transcribed, may be used on the trial of said cause 
as by law provided; that all questions as to the 
notice of the time and place of taking the same are 
waived; and that all objections as to the form of the 
questions are waived unless objected to at the time 
the questions are asked; and that all objections as 
to materiality, relevancy and competency of the 
testimony are reserved to the parties until the time 
of trial. 


(It is further stipulated by the attorneys for the 
respective parties that the reading over of the testi- 
mony to or by the witness and the signing thereof 
are expressly waived.) [2*] 


Mr. Bernard: You understand, Mr. Brewer, 
that, after your testimony has been transcribed by 
the Court Reporter, you have the privilege of read- 
ing it over and signing your deposition; or you may 
waive that. 

Mr. Brewer: Let it go as it is. I will waive sign- 
ing it. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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CHARLES P. BREWIER 
one of the defendants herein, produced as an ad- 
verse party on behalf of the plaintiff, having been 
first duly sworn to testify the truth, the whole truth 
and nothing but the truth, was examined and testi- 
fied as follows: 


Direct Examination 
By Mr. Smith: 

Q. Mr. 'Brewcer, according to the pleadings, .I 
believe it is true that you acknowledge signing the 
sales agent agreement with Paramount Pest Control 
Service? 

A. Isigned the franchise, as I understand it. 

Q. Did you consider that as a binding and valid 
contract ? 

A. At the time it was signed. 

Q. Did the time ever come when you did not 
consider it as a valid and binding contract? 

A. After they had refused to live up to it, I 
couldn’t see where it was worth anything. 

@. What date was that? 

A. That was shortly after the first of the :vear, 
1947; was along about, oh, between the first of Feb- 
ruary and March. [3] 

Q. Some time along the first of February or 
Mareh, you considered that the contract was no 
longer binding? 

A. It had not been lived up to at that time. 

Q. But, prior to that time, you did acknowledge 
it as a binding contract ? 

A. Pfrior to then, yes. 
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@. Is there any reason, other than your conten- 
tion that they did not live up to it—lIs there any 
other reason why you did not consider it a binding 
contract? 

A. Other than that they did not live up to it and 
according to the way it was amended, shall we say, 
amended verbally. 

Q. I think *‘modified’’ is the better word. 

A. Or modified. That is a better word, yes. 

Q. But, other than that, you considered it a 
binding contract? 

A. It would have been had they lived up to it. I 
don’t understand just what you are asking, there. 

Mr. Stott: If you do not understand a question, 
I think you have the right to ask him to explain any 
part of the question you do not understand. 

Q. (By Mr. Smith): “What part ‘don tien 
understand ? 

A. I don’t understand what you mean by did I 
consider it a binding contract. It was a contract— 
It was acknowledged by both of us—and as long as 
they live up to it—When they refused to live up to 
it, I couldn’t see that it was any more binding. [4] 

Q. When did you first notify them that you did 
not consider it as a binding contract? 

A. JI didn’t notify them in those exact words. 

@. What words did you use? 

A. I notified them I would no longer be con- 
nected with them if they did not live up to it. 

Q. When did you notify them of that? 
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A. T notified them of that in February or March 
the first time, again in April and in June. 

@. Was that notification in writing? 

A. That was verbal. 

Q. When was the first time you made any writ- 
ten notification to that effect? 

A. About July 24th T wrote them a confirmation 
of my breaking from them, T think somewhere 
around the 24th of July. 

Q. Will you identify those occasions as to when 
you orally notified the company that you were ter- 
minating the contract unless they lived up to its 
terms ? 

A. During the times when Mr. Harold Hilts was 
here in Portland, balancing the books, checking the 
books. 

Q. Will you state those dates as nearly as you 
can ? 

A. J wouldn’t know without checking the records 
as to what dates it was, no. All I ean say is some 
time around the first of March and some time around 
the first of April and again the latter part of June. 

Q. On those oceasions was there anyone present 
besides vourself and Mr. Hilts 2 

A. My wife was present in February and I don’t 
know for sure whether she, was there in April but 
she was there again in June. 

Q. When vou say that the company was not liv- 
ing up to its terms, will vou state that fully and com- 
pletely and in detail just what you mean? 
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A. They are trying to get me to pay them 20 
per cent on gross after it had been modified. 
That is your full and complete explanation? 
That was the reason why. 
That is the only reason why? 
That is why. 
That is the only reason? 
That is the only reason why. 


OPOpoOopre 


When this contract was originally signed, 
you worked under it according to its terms for how 
long? 

Mr. Bernard: May I ask you to qualify the 
question? Do you mean ‘‘worked under it”? un- 
modified ? 

Mr. Smith: “Wes. 

Mr. Bernard: I see. 

A. I worked under it until the end of—until 
Thanksgiving, 1946. 

Q. (By Myr. Smith): Then, would you tell the 
story leading up to its modification? [6] 

A. The company had been in the red when I 
took it over, much to my disgust, and not wanting it, 
and I carried it myself with the understanding that 
there would be no payments asked for on the busi- 
ness until it was out of the red and they came 
through. Mr. Hilts checked the books and kept 
handing me statements showing how much it was 
costing me and how it was running in the red, as it 
was, and, when I saw, even with that growth, it was 
going to break me and not pay anything at all—so, 
near the end of November, my wife and I drove to 
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California and I went to the office of the corpora- 
tion. T told them I could not carry the business any 
longer under the conditions it was m. | couldn” 
financially handle it. 

Q. You say you told them. Who? 

A. I told T. C. Sibert, the president, and he said 
he would modify it to make it 50 per cent on net 
profit if I would carry oh. I said, ‘‘ AN right, under 
that agreement, I can carry on.’’ He asked me then, 
“Do you want this unti the first of the year or do 
you want it for a year or two, or how do you want. 
it? tis wp to you. 

I said, ‘I want it for the life of the contract, as 
long as we are operating,’’ and he said, “All right. 
That is the way it will be.’’ 

Q. I will ask you if he said that, ‘‘ When you 
take a dollar out of the business I will take a dol- 
Jar out of the business ?’’ 

A. He said the words, ‘When you take home a 
dollar I take home [7] dollar.” 

Q. That was the understanding? 

A. That was one of the remarks he made, ves. 
It was understood to be 50 per cent on net profits, 
beeause I had to live, regardless. 

Q. Was it not finally agreed between vou and 
Ted Sibert that when you took a dollar out of the 
business he would take a dollar out of the business ? 

A. Not in that exact category, no. It was under- 
stood to be 50 per cent on net profits, equally. T 
eouldn’t pav him dollar for dollar beeause the husi- 


é 
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ness was in the red and JI was living out of my per- 
sonal income as it was. 

Q. Was there anybody besides you and Myr. 
Sibert present when this modification was made? 

“4. There were several of the company in and 
out of the office. He and I were talking more or less 
personally. His secretary was there, not recording 
the conversation, though. 

Q. Who would you say was present who could 
have heard the conversation ? 

A. The conversation, as such, was not exactly 
heard in its entirety by anyone except at the end of 
the conversation, Glenn Fisher came in, also Harold 
Hilts, and ed Sibert told them that he had just 
reached an agreement with me—that I could not 
carry on the way it was, and that we had reached 
an agreement where we would split the net profits. 

Q. Ted Sibert said that in the presence of Glenn 
Fisher and Harold Hilts? A. Right. 

Q. And yourself? A. Right. 

Q. And you four were the only ones present? 

Al Wes 

Q. Your wife was not present? 

A. Not at that particular time that I remember. 
She could have been, but I would hate to make that 
too emphatic because I do not remember the exact 
circumstances. 

(). Was anyone present besides yourself when 
Mr. Sibert agreed that the duration of this fifty- 
fifty division of net profits should be continuous 
and not limited to the first of the vear? 


us. Charles P. Brewer, et al. 417 


(Deposition of Charles P. Brewer. ) 

A. He told that to Mr. Fisher and Ehits. They 
were not there when if was agreed upon, though. 

Q. You did mim along on this contract with the 
modification until the first of the year? 

de. “Dae: 

Q. Up until that time you had no difficulty as 
far as vour remittances to the company were con- 
cerned and your understanding with the company ? 

A. It was only one month practically and there 
were no remittances paid. 

@. It was not retroactive to the first of July? 

A. Was retroactive to the beginning of the 
franchise. 

Q. So, then, it covered a period of from July 
Ist on? A. Right. 

Q. When did someone from the company tell 
vou that that modification agreement was effective 
only until the first of the vear? 

A. Harold Hilts presented me with a statement 
of what I was supposed to owe the company, some 
time around the end of February or the first of 
March, and the statement showed 20 per cent gross 
business 


Q. Pardon me. You mean 20 per cent of the 
gross business subsequent to the first of the vear? 

A. Subsequent from July Ist, from the 1st of 
July on up. 

Q. From the Ist of July on up? we Wes. 

Q. In other words, that statement did not recog- 
nize that modification agreement at all? 
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A. None whatsoever. He presented me with that 
statement. I had sent them $500, or close to it. 
I gave them a check for a balance of four hundred 
and some odd dollars, and told him after handing 
him the check—I drove to the airport and told him 
I was completely done with the whole 

©. You are traveling a little too fast for me 
there. Let’s go back to this statement that Mr. Hilts 
presented to you in the latter part of February or 
the first part of March. 

You say that was the first time when anyone from 
the [10] Paramount Pest Control Service indicated 
that the fifty-fifty agreement was not going to be 
lived up to by the company ? 

A. That is the first, from the corporation, from 
the time I talked with Sibert. They had not come 
to balance the books during January. 

®. When Hilts presented you with such a state- 
ment and vou had a chance to look it over and to 
analyze it, what did you say to him? 


A. J did not look it over or analyze it. I one 
glanced at it enough to see they were wanting me 
to pay them 20 per cent. I turned to my wife and 
told her to make them out a check for the exact 
amount of dollars necessary, and handed it to him 
and told him I was done. 

Q. When you say you were done, that was at 
this meeting the latter part of February or the first 
of March? A. Yes. 

Q. You told vour wife to write out a check? 

* Richt, 
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Q. What was the amount of that check? 

A. Four hundred and some-odd dollars. 

Q. How did you arrive at the amount of that 
check ? 

A. His statement showed me owing them nine 
hundred some dollars and I had already given them 
$500, and I gave him the balance and told him IT 
was clone. 

Q. So, then, you did pay the balance owing, ac-’ 
cording to his [11] statement? 

A. According to the statement, which I knew 
at the time was not correct. 

Q. Even though you knew it was not correct, you 
wrote out a check for that amount and handed it 
to Hilts? A. I did. 

Q. You did not stop payment on that check ? 

me @& did not. 

Q. And vou say that you told Hilts vou were 
done, that vou were through? 

I was through, yes. 

But you did not give him any written notice ? 
T did not. 

Did you continue to work for the company ? 
T continued in this respect—that was Friday 
evening, and I would have given them time enough 
to get someone to take my place. 

Q. Yes. 

A. And Sunday morning at 9:00 o’clock I re- 
ceived a special delivery letter from Hilts, apolo- 
eizing and stating that it was supposed to he a 
fifty-fifty proposition. 


a 
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Q. Yes. So, when you received that letter, what 
did you do? A. I continued operating. 

Q. Then did you have an adjustment? 

A. No. You couldn’t adjust anything. I never 
could understand [12] their figures fast enough to 
adjust them. 

Q. After vou received the letter—you received 
it Sunday morning, is that right? A. Right. 
Q. That was around the first part of March? 

Eee ic lit. 

Q. You continued to work for the company, 
did you? 

A. TI continued to work for myself, under that 
name. 

Q. Under this franchise agreement? 

A. Yes. 

Q. As modified? A. Right. 

Q. When is the next time you had any difficulty 
with Mr. Hilts regarding remittances? 

A. That was some time the first part of April. 

Q. About a month later? 

A. Somewhere around that. 

Q. Tell us, if you will, please, the full back- 
ground and everything that led up to your dis- 
agreement with Hilts around the first of April? 

A. The first of April he came through to check 
the books again and presented me with a statement 
and asked for money. I told him I was not, at that 
exact time, able to pav it and he said, well, he had 
to have it. 
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[ told him If could not pay it to him and he said 
there [13] had to be some arrangement where [ 
could borrow money or something. [ told him ae- 
cording to my agreement with the Paramount 
Corporation I would not have to pay them any 
money until the business was ou its feet and that, 
if they were going to demand money, if it meant 
Iny running into debt to pay them something, [ 
would get rid of it, and he immediately told me, 
then, they were not wanting me to dump it and 
get out of it in any way, that they wanted me to 
hang on and that they would not press payment. 

Q. Did you pay Hilts any money at that time? 

A. No. 

Q. What I meant to say was: Did you give him 
Areirecl? A. No 

Q@ Payable to the Paramount Pest Control 
Service? mo No, Ithdn’t. 

Q. Did you tell Hilts that vou were going on, 
then? 

A. I told him I would dump it if they tried to 
force payment on me, get me into debt. 

Q. What did he say? 

A. He said they would not foree payment in 
that case. 

Q. Then, was there any other conversation be- 


tween you and him at that time pertaining 
A. Not pertaining to that. 
Q. Pertaining to keeping the franchise or not? 
A. No. [14] 
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Q. When is the next time that you and Hilts 
came together to make an accounting? 

A. I think it was some time in June. 

Q. So, between April 1st and June, you and 
Hilts never got together regarding any accounting? 

A. We never saw each other. I was out of town. 

Q. During all these times the dealings were with 
you and Hilts? You never had any agent repre- 
senting you, did you? 

A. J never had any agent representing me? 


Q. Like your wife? A. No. 
@. It was vou who would carry on your own 
business ? A. Right. 


Q. Fine. About when was it in June, Mr. 
Brewer, that you and Mr. Hilts came together 
again for an accounting? 

A. The latter part—I don’t know the exact date; 
some time, I would say after the 24th. 

Q. Tell us, if you will, please, the full and com- 
plete story in detail of what took place. 

A. He told me—he presented me with another 
statement from the books, showing moneys that I 
did not believe I owed. We argued over moneys due 
them for supplies and some equipment that I had 
taken over from them and, after arguing around 
all day, he presented me with a statement, showing 
me owing them somewhere around $3,000. [15] 

I told him [I did not understand it as that and I 
did not believe it was right. He said, well, he was 
in a spot himself and wanted some money to take 
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back with him and asked if I] would give him a few 
dollars, some kind of a token payment. I told him— 
He said it was correct, as far as he could see. I 
told him, well, I couldn’t see it. 1 did not have time 
to cheek it, but I would give him a check. I gave 
him a check for $200, two hundred some dollars. 
If the statement had been correct, it would have 
cut off the tail end of it, two hundred and some-odd 
dollars. 

Q. So you did make out a check in odd figures 
as a payment on that statement which he snb- 
mitted to you? 

A. As a payment on moneys due them. 

Q. And that left a balance in round figures? 

Ame CS. . 

Q. And that was on June 24th? 

A. Somewhere around the latter part of June, 
between the 25th and the Ist of July. 

Q. So, when Mr. Hilts left you that date, he 
took a check with him? 

A. Yes, I think he did. 

Q@. And that check was drawn on a Portland 
bank ? A. Yes. 

Q. And you never stopped pavment on that 
check ? A. No. [16] 

Q. Did you ever at any time write any. letters 
to the Paramount Pest Control wherein vou denied 
that particular accounting that was had between 
yorana Mr. Hilts? A. No. 

Q@. When did you send them a notification in 
writing of your termination? 
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A. Atthe end of July. That was a confirmation 
of the verbal. 

Q. I beg your pardon? 

A. That was the confirmation. 

Q. What was the verbal language then ? 

A. I told Hilts according to their figures, accord- 
ing to the way they were going—would not live up 
to their contract—I was quitting Paramount and 
getting away from it. 
~~ Q. When did vou tell him that? 

A. I told him that the first part of—it was either 
the very end of June or the first part of July. 

Q. Was that after you had paid him the money ? 

A. That was right around the time I paid him 
the money. He was here twice. I can’t recall which 
time. 

Q. Was there anybody present besides you and 
Mr. Hilts when this conversation went on? 

A. I don’t know whether there was or not. 

@. As to the moneys owing either you o1 the 
company, by one or the other, what would you say 
was the amount that either one of you owed to the 
other at this time? [17] A. At this time? 

Mr. Berard: May I interrupt here just a mo- 
ment? We have served a notice to produce the 
audit made by Goldrainer & Sawtell or Sawtell, 
Goldrainer & Company—whatever it is—have you 
got that with you? 

Mr. Smith: I do not have that with me, but I 
think it can be obtained. I think it is in Mr. Ran- 
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kin’s file. ‘he reason that we did not produce it 
is that we do not think we are required to produce 
it. If the Cowrt orders us to produce it, we will 
be glad to produce it. 

Mr. Bernard: Well, I want to say to the witness 
that if he needs any documentary evidence in order 
to answer the question intelligently, he is entitled 
to have it. 

Mr. Smith: Well, [I will put the question to the 
witness and then we will let him answer it. 

Mr. Stott: Mr. Brewer, did you understand what 
Mr. Bernard sard. 

A. Will you repeat the question ? 

Mr. Stott: Repeat the question. Read the ques- 
tion, Mr. Reporter. | 


(Question read.) 


A. I ean’t say the exact amount because of not 
having the audit. 

Q. (By Mr. Smith): To the best of your knowl- 
edge, what do you believe the amount to be? 

A. I don’t know. I would hate to say unless I 
had the andit [18] and inventory of oqupe 
turned over to them. 

Q. Are you contending that the company owes 
you any money ? A. | am. 

@. How much are you contending that they owe 
to you? 

A. I don’t know any particular figures except 
I believe the audit will show around &2,090. 
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Q. Have you at any time stated what you believe 
the company owes you? 
A. They won’t talk to me. They won’t even get 
on the phone. 
* Q. I asked you if you have ever stated 
A. I eannot. 


Q. You have not stated it? A. No. 
Q. Do you deny that you owe any money to the 
company ? A. As a final settlement, yes. 


Q. Did you at any time make a claim for $700 
by reason of your performance of the contract as 
modified ? A. I cannot contact any of them. 

@. You have not answered the question. 

A. I tried to. 

Mr. Stott: Read it. 


(Question read.) 


' A. Not to them. 

Q. (By Mr. Smith): Did you make it through 
your attorneys? A. In an affidavit. [19] 

Q. In an affidavit? 

A. Yes, or answer, I would say. 

Q. So, in your pleadings you do contend that 

the company is indebted to you in the sum of $700 
by reason of your performance of the contract as 
modified ? A. I imagine I did. 
QQ. You also contend that the reasonable value 
of the supplies and equipment belonging to your- 
self and turned over by you to the plaintiff is the 
reasonable amount of $1,350? 
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A. "That is as far as J Gan say, without the im- 
ventory that we took at that time. 

Mr. Smith: At this time I want to advise you 
that I do have the books of the company, the books 
that Mr. Brewer kept, and they are available to 
you if you want them. You can also take them 
previding—they will be given to you as an attorney. 

Mr. Bernard: The books from which this Saw- 
tell, Goldrainer & Company audit was made? 

Mr. Smith: Yes. Do you want these books ? 

Mr. Bernard: I want the audit. 

Mr. Smith: Do you want the books? 

Mr. Bernard: No, I don’t want the books now. 
J may want them later. If I do, I will ask for them. 

Mr. Smith: I wanted to make the offer and 
wanted it to be in the record that I did offer you 
the books at this time. 

Q. Mr. Brewer, do you recall giving to the Para- 
mount Pest Control [20] Service, on February 6, 
1947, a check for $338? 

A. I don’t recall the figures or why that was 
given. 

Mr. Bernard: At the pre-trial hearing the Court 
permitted these exhibits to be marked with the 
understanding that we would be permitted an in- 
spection of them. When will vou be through with 
them so that we can have them? 

Mr. Smith: Any time now. 

Mr. Bernard: All right. 
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Q. (By Mr. Smith): This check dated Febru- 
ary 6th in the sum of $338, signed by Rosalie 
Brewer, that is the check I am referring to. Did you 
cause that check to be made out and given to the 
Paramount Pest Control Service ? 

- A. Iam responsible for it. 

Q. That is right. 

A. That is all I can say. | don’t recall—I can 
understand it now. 

Q. So, you did give that check to Mr. Hilts at 


that time? A. No, it was mailed to them. 
Q. And this is the statement which you prepared 
along with it? A. Yes, that is the statement. 


Q. Is there any explanation you want to make 
of it at this time? 

A. $250 of that was half of the $500 I had paid 
them before Hilts and I tangled the first of March. 

Q. So, then, you did recognize the franchise 
agreement up until that time? [21] 

A. J always recognized it as modified. This was 
to apply on moneys due to them. 

Q. Then, is it your contention that this check 
(Plaintiff’s Pre-Trial Exhibit No. 30) which you 
gave them, for $3838—what was that payment for? 

A. That was for Invoice No. 2735, Invoice No. 
2776 and Invoice No. 2707 and $250 to apply to the 
franchise. 

Q. This $250 to apply to the franchise, was that 
on a fifty-fifty basis or a 20 per cent basis? 

A. That was the fifty-fifty basis. 
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Q. That check is Exhibit No. 30, isn’t it? 

A. Ves. 

Q. And the memorandum that we are speaking 
of is Exhibit No. 312 A. Yes. 

Q. Now, I will ask you, Mr. Brewer, if this is 
your signature on this check dated March 6, 19474 

A. Itis. 

Q. We are speaking of Exhibit No. 50? 

mm Right. 

@. That is a check for $250 to the Paramount 
Pest Control Service ? & Kagiit. 

Q. And that is to apply on the 1946 franchise? 

a Tereht. 

Q. Is that $250 calculated on a fifty-fifty basis 
or a 20 per cent [22] basis? 

A. On a fifty-fifty basis. 

Q. I show you a check dated March 13, 1947, 
being Exhibit No. 34. That check is signed by you, 
is it not? ee isis. 

@. Payable to the Paramount Pest Control 
Service ? A. Yes. 

Q. In amount $494.25? KH. Tught. 

Q: Is that correct A. Yes, sir. 

Q. I notice on the memorandum, Exhibit No. 35, 
which accompanied it, that you have here listed 
“Franchise Bal. for January and February,”’ and 
that franchise balance is 8494.25. That is the ecor- 
rect amount, is it not? 

A. That is what that covers, yes. 

Q. You made up those figures, didn’t you? . 

A. No, I didn't. 
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Q. You recognized those figures to be correct, 
didn’t you? 

A. I recognized that is what blew Fi the band- 
wagon with Paramount and myself. 

Q. But that was the amount which Mr. Hilts 
submitted to you? 

A. That is the amount he submitted. 

Q. And, in turn, you wrote out a check for 
$494 25 ? A. I did. [23] 

Q. And that was the odd figure that would leave 
a balanee of $500? 

A. That $500 had been paid. 

Q. That is correct. Thank you for the correc- 
tion. Then, that would pay it in full? 

A. That paid that statement in full, yes. 

Q. This franchise, how is that figured, on what 
basis ¢ 

A. That is these other two checks of $250 — 
fifty-fifty net profits. 

Q. Is the franchise for January and February 
coinputed on a fifty-fifty basis or on a 20 per cent 
basis? 

A. That statement was handed to me as a 20 
per cent. 

Q. Yes. 

A. And I would not see it. I did pay the 
$494.25 only because I knew that I owed them at 
least $494. 

Q. But this is the statement and it was computed 
on a 20 per cent basis? A. It was. 
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Q. You were told by Mr. Hilts at that time 
that the amount owing on the franchise was $994.25, 
and that it was computed on a 20 per cent basis? 

A. He told me that and I told him I was through 
with him. 

Q. But, nevertheless, you did pay him the sum 
of $494.25 on that statement ? A. I did. [24] 

@. At that time did Mr. Hilts show you these 
figures which are represented by Exhibit No. 36% 

A. I don’t know. 

@. I will ask you whether or not this is in your 
handwriting, Exhibit No. 36? 

A. ‘That isim my handwriting, yes. 

Q. And on that document which I refer to as 
being in your handwriting, Mr. Brewer, is written 
“July 9, 1947, paid Check No. 413, $259.61.’’ That 
is your handwriting ? 

A. That is my handwriting, yes. 

Q. You knew what you were writing when you 
wrote it? A. I[ knew what I was writing. 

Q. What? A. I did. 

Q. I will ask you, Mr. Brewer, if that does not 
represent a computation made at that time by Mr. 
Hilts on the 20 per cent basis? 

A. I don’t know whether it is 20 per cent or not. 

Q. That is what you understvod at the time? 

Mr Stott: What afe you referrimc to, Wirt 
exhibit ? 

Mt. Bernard: That exhibity No. 36. 

Q. (By Mr. Smith): Will you answer the 
question ? A. I ean’t answer that question. 


492 Paramount Pest Control Service 


(Deposition of Charles P. Brewer.) 

Q. When you paid this check for $259.61 that 

was a payment on a balance owing to the company 
as represented by Mr. Hilts, is [25] that right ? 
. A.. That is the check I gave them to knock off 
the end and leave an even figure only, which I did 
not have a chance to study nor understand at the 
time. 

-Q. So, then, it is your contention that when you 
paid him this check for $259.61 you did not have 
any opportunity to go over the figures? 

A: I hadn't. 

Q. Why didn’t you? 

A. Because I was in and out of town, and he 
pulled a balance of the books and handed me a 
statement showing what I owed him. If it looked 
right to me as I understood the books, there wasn’t 
too much argument; if it did not look right to me, 
there was an argument. 

Q. Did this look right to you? 

A. It didn’t look right to me. 

Q. Then why did you pay it? 

A. I gave it to him only because he wanted to 
take home some money. 

Q. You never wrote any letter confirming that, 
did you? A. No. 

Q. You haven’t anything in writing confirming 
that ? 

A. I only told him that I would earry it during 
the month of July and I was done with it. 

Q. Was anybody present when you told him 
that? [26] 
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A. L don’t reeall whether there was or not. 
Q. My. Brewer, who kept the books of the Para- 
mount Pest Control Service ? te dea: 


4 


Q. When you say you kept the books, you mean 
you made all of the entries yoursel!? AY No. 

@. The entries were made either by you or yom 
wife? A. Most of thein were. 

Q. Who else made entries ? 

A. Harold Hilts. 


Q. Who? A. Harold Hilts. 
Q. Did he make any wrongful entries in the 
books ? A. Not to my knowledge. Oe 


Q. All of the entries which were made by your 
wife were made under your direction anal super- 
vision ? A iene. men: 

Q. So you do admit responsibility of eeping 
those books ? a I do. 

Q. Are those books correct? 

A. ‘To the best of our ability. 

Q. And they are understandable by you? 

A. They are. 

Q. At any time, did you ever have an audit 
made of those books? [27] 

A. Not by a certified public accountant. : 

Q. Who did you have audit them? | 

A. There was no complete aadit ever pulled: on 
them. . 

Q. What partial audit was made? 

A. Harold Hilts was supposed to have’ rr 
an audit somewhere around the first of March for 
income tax purposes. 


494 Paramount Pest Control Service 


(Deposition of Charles P. Brewer.) 

Q. Was there any person, other. than Harold 
Hilts, that ever made a partial or complete audit 
of the books? A. Not of the books, no. 

Q. Well, of your accounts, then? A. No. 

Q. Did you ever have any bookkeeping service 
that would check your books and your accounts? 

A. No. 

Q. Or any accounting service of any kind? 

A. No. 

Q. So, the only accountants who ever worked on 
the books, that is, to your knowledge, were you and 
your wife and Mr. Hilts? 

A. Until I left them, yes. I will take that back. 
The books were set up by a bookkeeper for Para- 
mount Pest Control Service, Mrs. Jacobs. She 
worked for the first or second month, some time 
around the first of July or August, something like 
that. 

Q. Mr. Brewer, the only written notice that you 
ever gave to the company of the termination of this 
franchise was your letter of July 24th, correct? [28] 

A. The only written 

Q. Is that right? A. Chat aseniehi 

Q. You had a copy of your sales agent’s agree- 
ment with the Paramount Pest Control Service ? 

A. IT had. 

Q. And do you recognize that it has a provision 
in there as to how the agreement should be termi- 
nated ? A. It does. 
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@. And, at the time you sent this notice out, 
you were acquainted with the provision which re- 
quired that the agreement could be canceled by 
either party on ninety days’ written notice? 

A. J was acquainted with it. 

Q. Why did you not abide by that provision ? 

A. Because they would have broke me if [ had. 

Q. What do you mean by saying they would 
have broke you if you did that? 

A. They would have tried to grab my books, 
equipment and supplies, if I tried to stay with 
them ninety days. 

Q. Is that the only reason ? 

A. I notified them that I would not continue 
with them beyond the month of July and I wrote 
them a letter confirming that. 

Q. When you say you wrote them a letter con- 
firming that, that is the letter of July 24th? 

ne igis. [29 | 

Q. When you asked them to accept your resigna- 
tion as of August Ist? A. Right. 

Q. The reason that you did not give them minety 
days’ notice is that, if yon had, they would have 


broken you? A. Right. 
Q. That is the only reason you did not give them 
the ninety days’ notice? A. Right. 


Q. Mr. Brewer, after vou ceased working under 
this franchise agreement, what did vou do? Did 
you go into the pest control service ? 

A. I went into business for myself under my 
own name. 


496 Paramount Pest Control Service 


(Deposition of Charles P. Brewer.) _ 

Q. You say that you went into business for your- 
self under your own name. Is it not a fact, Mr. 
Brewer, that you first went into business under 
the name of Rosalie Brewer? 

A. Yes. She signed the assumed name eertifi- 
cate. She is my wife. 

Q. Yes, and that, in truth and in fact, was just 
a dummy organization, as far as she was concerned ? 

A. No. She owns half of my business, re- 
gardless. 

Q. The first business that you went into, that 
was called what? A. Brewer’s Pest Control. 

Q. Who filed the assumed business name certifi- 
cate? A. My wife. [80] 

Q. Did that certificate show you as having an 
interest in the business? A. No. 

Q. So you did not have a half interest in the 
business ? A. My wife and i owned it. 

Q. But the original certificate which was on file 
did not show you as a part owner? A. “No; 

Q. After that Mr. Brewer, did you have your 
wife withdraw that assumed business name certifi- 


cate ? A. Yes, she withdrew it. 
@. And, simultaneously, did you file a new as- 
sumed business name certificate? Ay Tdi 


@. In that new certificate what did that show 
regarding who was the owner of Brewer’s Pest Con- 


trol Service ? A. Showed myself as the owner. 
@. Does it show your wife as a part owner? 
A. No. 


Q. Is she or is she not a part owner? 
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A. There is a community property law in Ore- 
gon. She owns half of anythimg that is mine. 

Q. Is that the only way that she has any inter- 
est in it, by virtue of the community property law? 

A. Well, and being my wife, yes. [31] 

Q. But she did not invest any money in it? 

A. Our money was invested. 

Q. Why was it, when vou first went into busi- 
ness, you did not use your own nanie? 

A. J was too busy working Paramount business. 
I didn’t waut to take the time off to go up and file it. 


Q@. When was that filed? A. I don't re- 
meinber. | 

Q. Is it not a fact it was filed on or about July 
30th ? A. On or about there, yes. 

Q. Yes, and, to the best of your knowledge, it 
was July 30th ? A. I suppose it was. 


Q. You say the only reason that you had it filed 
in her name was that you were too busy to do it 
yourself ? A. I was working as Paramount 

Q. Yes. 

A. I did not feel like going up and filing any 
assumed naine certificate under the name of Brewer. 

Q. Why? 

A. If was busy and I was still with the Para- 
mount. 

Q. Was it for both of those reasons ? 

A. I was busy. 

Q. Then, the faet you were still working for 
Paramount did not make any difference ? 

A. Made a lot of difference. [382] 
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Q. Well, I want you to tell the whole story. Just 
don’t answer one question halfway. Tell us why 
it is that you had her fill out the assumed business 
name certificate instead of you having it filled out 
yourself. Tell us the whole story. 

A. She could go out without interfering with 
Paramount business. I could not. 

Q. What do you mean by that? 

A. Well, I was working in the interest of the 
company named Paramount Pest Control Service. 

Q. In other words, you felt you would be vio- 
lating your franchise? 

A. No. I felt I would be violating my own 
personal interests if I would take time off from 
Paramount business to go and file an assumed name 
certificate. 

Q. In other words, you felt you owed all your 
time to the Paramount interests? Ay Lada 

Q. And, being scrupulous about that, you did 
not even want to take time off to go up to the Court 
House to file this certificate ? A. Right. 

Q. Is it not a fact that you could have just 
signed your name to the certificate and sent some- 
body up to the Court House to file it for you? 

A. Someone had to go up and get it. 

Q. But the only reason that you put it in her 
name was that you did not want to take the time 
to go to the Court House, but you [83] wanted to 
devote all your time to the Paramount Pest Control 
Service ? A. That is right. 
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Q. Mr. Brewer, this assumed name of Brewer's 
Pest Control, when did you commence to work for 
it? A. August Ist. 

Q. So yon did work for your wife? 

A. We own it together. 

Q. So, since August Ist, you have been working 
for Brewer's Pest Control, originally filed by 
Rosalie Brewer and then subsequently filed by you? 

A. Right. 

@. And continuously all the time, right up to 
the present moment ? A. Right. 

Q. When did vou first get the idea that you 
would go into business for yourself? 

A. In June, 1947, the end of June or the first 


of July. 
Q. Was that after Mr. Hilts left? 
A. Right. 


Q. Try to fix the date, as best you can, if vou 
will, Mr. Brewer? 

A. Oh, some time between the 9th and 24th of 
July. 

Q. Some time between the 9th and 24th of July 
is the first time vou had definitely made up your 
mind you were going to quit the Paramount Pest 
Control Service? [8+] A. No. 

Q. All right. Tell me when you had made up 
your mind vou definitely were going to quit the 
Paramount Pest Control Service ? 

A. The end of June. 

Q. The end of June? 
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A. Yes. I told them I was; told both Hilts and 
Sibert. 

@. The end of June? A. I did. 

Q. What date was that? Fix it. 

A. Some time aiter the 25th. 

Q. Some time after the 25th did you make an 
unequivocal statement to Hilts and Sibert you were 
going to quit Paramount Pest Control ? 

A. J told them I would carry the business 
through the month of March—or July, rather. 

Q. Yes. So there could have been no doubt in 
their minds but what that was an oral notification 
to them that you would work through the month of 
July but no longer for Paramount Pest Control 
Service ? 

A. J don’t know what to say. You start off to 
say one thing and then change to another. 

Q. You answer it. 

A. If it can be read so I can understand it 


(Question read.) 


None whatever. [35] 

(By Mr. Smith): Is that correct? 

That is eit, 

Prior to telling them that, Mr. Brewer, how 
long prior to that had you made up your mind you 


were gomg to go into the pest control service for 
yourself ? 


2 eGo ke 


A. Jhadn’t made up my mind to do it. 
Q. When did you make up your mind you were 
going into the pest control service? 
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A. Some time in the month of July. 

Q. Approximately when? 

A. Oh, between the 10th and 25th. 

Q. Between the 10th and 25th, and when was 
it that you made ont your last check to Ma. Hilts? 

A. IL imagine somewhere around the 9th of July. 

@. Lhe 9th of July? 

A. Isuppose. It is one of the exhibits here. 

Q. Did you make up your mind you were going 
into the pest control service for yourself before or 
after you gave the company their last check? 

It was after. 

How soon after? 

JT couldn’t say the exact date. 

About when? 

Somewhere between a week or two weeks. 
When did you first begin to solicit Para- 
mount Pest Control [36] Service customers ? 


Dae = 2 B 


A. he first day of August. 

Q. And prior te that did you solicit any of their 
customers ? A. None whatever. 

Q. Prior to that time did you tell any of their 
customers that Paramount Pest Control Service was 
not going to be rendering pest control service any 
longer ? A. I did not. 

Q. Did you advise them that there was going to 
be a change ? A. Who? 

Q. Any of the customers that you were servicing 
for Paramount Pest Control Service? 

A. Oh, ves. I notified some that I was leaving 
Paramount. 
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Q. When was the first time that you notified 
any customers that you were leaving Paramount 
Pest Control Service? 

A. After I made up my mind to. 

Q. Fix that on a calendar date. 

A. Oh, well, it would be some time during July. 

Q. During the month of June you never told 
any customers you were leaving Paramount? 

A. Ihad no intention of it at that time. 

Q. But during the month of July you did? 

A. I told a few, yes. 

Q. When you say you told a few, how many did 
you tell? A. Ihave no idea. [37] 

Q. Well, then, if you have no idea, how can you 
say you told a few? 

Mr. Bernard: I object to the question as being 
argumentative; object to the form of the question. 

Mr. Smith: Can it be answered ? 

Mr. Bernard: Surely. 

A. I don’t know whether 

Q. (By Mr. Smith): Would you name some of 
them that you told? 

A. I told Safeway Stores, Incorporated. 

@. Who else? 

A. I told Albers Milling Company. 

Q. Yes. 

A. Fisher Flouring Mills—no, I didn’t. Hudson- 
Dunean Company. 

Q. Who else? A. I know of those three. 

Q. What did you tell them? 
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A. J told them that [ was leaving Paramount. 

Q. Didn't you also tell them vou were going into 
business for yourself? 

A. JI don’t know whether [ did or not. 

Q. Didn’t you also tell them you could render 
the same service to them? 

A. T told them that the first of July, or the first 
day of August. I told them I could do that. 

Q. Did you ever tell anyone, prior to the first 
day of August, [88] that you could render pest 
control service? 

A. I don’t remember the exact—not the exact 
time. 

Q. I think if you will just take a second to think 
it over, Mr. Brewer, you can definitely say whether 
or not you told any Paramount Pest Control cus- 
tomer, prior to August Ist, that you could render 
them pest control service. 

Mr. Berard: I object to that as not being a 
question. It is merely a statement to the witness 
that if he thinks it over he can definitely state some- 
thing. There is no question. 

Mr Siig: Hat is right. 

Q. Bearing in mind what I have said, Mr. 
Brewer, | will ask you the same question again. 
Would you care to answer it? 

A. What question? 

Q. Whether you told any Paramount Pest Con- 
trol customers, prior to August Ist, that you could 
render, as an individual, pest control service to 
them ? 
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A. I probably told one or two that I could. 

Q. Then the purpose of telling them that was 
to get their business ? 

A. Iwas asked what I was going to do, probably. 

Q. As a matter of fact, on August Ist, you 
stepped right in and took over a great number of 
Paramount Pest Control Service customers ? 

A. No. We went soliciting August Ist. 

Q. Of course, when you went soliciting, you went 
to those whom [39] you, as a Paramount Pest Con- 
trol Service agent, had previously solicited and 
served ? A. Some of them were, yes. 

Q. Whom did you talk to at Hudson-Dunean ? 

A. Herb Lacey. 

Q. At Albers, you talked to Mr. Flanagan ? 

A. Right. 

Q. Eisher Flouring Mills, did you talk to Miss 
Dayton? A. I don’t know. 

Q. Some woman there anyway ? 

A. Some woman there. I never talked to Fisher 
Flouring Mills myself. 

@. Safeway Stores, you talked to Mr. Blair 
there ? A. Right. 

Q. Who are some of the others that you had 
spoken to? A. Those are the ones I remember. 

Q. How about over at this Pioneer Fruit Com- 
pany ? 

A. IJ never talked to anyone in Pioneer Fruit. 

Q. Did you talk to any of these fruit people 
over there? A. I did not. 
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Q. There is one other thing T want to get to. 
When you set up this Brewer Pest Control Service, 
whom did you hire to work for you? 

A. August Ist, | hired Raymond Rightinire. 

Q. What other men did you hire? [40] 

A. And Karl Merriott, shortly thereafter or at 
that time. | don’t remember the exact dates. 

Q. Following that, whom did you hire? 

A. I hired Carl Duncan somewhere around the 
20th of August. 

When did you hive Merriott? 

Some time around the first of August. 
When did you hire Rightmire ? 

The first of August. 

Whom else did you have working for you? 
That was all. 

These three men, Rightmire, Merriott and 


Ororeore 


Dunean, all three of them were employees of Para- 
mount Pest Control Service ? A. Formerly. 

Q. Yes. And these men knew the customers of 
the Paramount Pest Control Service in the Oregon 
vicinity ? 

A. They had a list of the territory that they 
were to service. 

Q. And they had serviced Paramount Pest Con- 
trol customers and they still had that st with them ? 

A. No. 

Q. What happened to that list? 

A. It was left at the office. 

Q. Were any copies ever made of that list? 

Ee 3N0, sit. 
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Q. Even though copies were not made, Mr. 
Brewer, you boys could, by memory, know the prin- 
cipal customers of the Paramount Pest Control [41] 
Service? A. We could remember some. 

Q. In going your routes and soliciting customers, 
you, of course, would pick up these old customers 
of the Paramount Pest Control Service? 

A. If they wanted our service, if they ordered 
our service, we serviced them. 

Q. You would solicit them, would you not? 

A. We solicited not only Paramount but others. 

Q. When you would go in to solicit their service, 
their business, what would you te!l them? 

A. ‘Tell them we were the Brewer Pest Control 
looking for customers. 

Q. What would you tell them, as far as the Para- 
mount Pest Control Service was concerned ? 

A. We didn’t tell them anything about the 
Paramount Pest Control Service. 

Q. Did you, at any time, ever say that the Para- 
mount Pest Control Service was not servicing these 
customers in this vicinity ? 

A. I never said that, nor any of my men. 

Q. Mr. Brewer, at the termination of this agree- 
ment, did you turn over to the Paramount Pest Con- 
trol Service all of the stocks and merchandise, 
chemicals and equipment that you had previously 
used for pest control service ? 

A. After they agreed to settle according to an 
audit of the books [42] made by a Portland concern, 
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T agreed to turn over the equipment to them. An 
inventory was taken of all supplies and equipment 
and office equipment and supplies, and I turned it 
over to them, all except two articles which were 
inventoried and are still waiting for them to come 
and get. 

What two articles were they ? 

It is a spray trailer and a fog machine. 
Where are those articles now? 

Those articles are at my home. 

They can come out and get them any time 
they want to? A. Yes. I told them that. 

Q. Other than these two pieces of equipment, did 
you retain any of their chemicals? 

A. None whatever. 

@. Did you retain any of their stock ? 

A. Their stock—you are speaking as a corpora- 
tion, and it was all my equipment and stock. I did 
not retain it. 

@. In other words, you considered that you had 
bought these supplies and they were yours ? 

A. It was my money. 

Q. Those things, you did not tin in to the 
eompany ? 

A. Those things, I turned all of them m to the 
company. 

Q. You did? 

A. All except those two articles, one of which I 
would have to park out on the street, and the other 
one—I couldn’t locate [43] it at that particular 
time. The boys had it. 


OPopre 
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Q. Iam afraid you do not understand my ques- 
tion. In pest control service you need poisons and 
supplies, things of that kind? A. We do. 

. Q. Did you turn all of these poisons and supphes 
and other chemicals back to the company ? 

A. I turned over the warehouse keys and all 
supplies in it, also the office. 

Q. You did not answer my question directly. 

A. I did. 

Q. Did you turn back every bit of poisons and 
supplies which vou had previously used? 

A. I turned back all supples and equipment on 
hand. 

Q@. When you started out on August Ist, what 
poisons and supplies did you have? 

A. Only what I went out and bought. 

Q. Where did you buy them? 

A. At the chemical warehouses around town. 

Q. From whom did you buy most of them? 

A. [bought some of them from this and that and 
the other. 

Q. Where are they located? 

A. Northwest district. I don’t know their ad- 
dresses off hand. I bought from McKesson & Rob- 
bins, | bought from Northern Wholesale Hardware 
Company, the Chown Hardware Company [44] 

Q. Did you buy them for cash or did you set up 
accounts with them? 

A. No. Some of those were paid by accounts and 
some were paid by cash. 
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Q. In other words, all the supplies, poisons, 
chemicals and other equipment which you used sub- 
sequent to August Ist were things that you went out 
and bought yourself as distinet from supphes which 
you got from the Paramount Pest Control Service 4 

A. I believe that is misstated. [I don’t under- 
stand it. 

Q. Will vou state it correctly, then. 

A. What was the question? 


(Question read.) 


A. Those were all the same supplies [ had used 
prior to August Ist. 

@. What I have been trying to get at for the last 
fifteen minutes is: What have vou done with all of 
the supphes and equipment which you had received 
from the Paramount Pest Control Service? 

A. Didn’t receive any from them. I left 


all 
supplies and equipment that [ had on hand as of 
July 31st I left there. 

Q. Yes. Then, if such is true, doesn't it follow, 
as a matter of fact, that all of the chemicals, sup- 
plies and equipment, poisons and merchandise, 
which you used in the Brewer Pest Control Service 
subsequent to August Ist were equipment, supplies, 
merehandise and poisons which von bought sep- 
arately and did not [45] receive from the Para- 
mount Pest Control Service ? 

A. J bought all supphes and equipment used in 
the Brewer Pest Control Service after the first of 
August. 
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Q. Did you buy any before? A. No. 

Q. All that you bought after August 1st you 
would naturally buy from someone other than 
Paramount ? A. Right. 

Q. So, all of the equipment, poisons and things 
that you had on hand or which you obtained from 
the Paramount Pest Control Service were either 
used up or left in the warehouse and turned back to 
Paramount? 

A. I had bought all the supplies and equipment 
in the State of Oregon for Paramount Pest Control 
Service, but I left all that with Paramount. 

Q. In other words, you did not take anything 
with you when you left there? 

A. i did not take any supplies or equipment of 
Paramount. 

And you did not take any of their poisons? 
No. 

Did you take any of their formulas? 

They did not have any formulas. 

Did you take any of their records? 

No, I didn’t. 

Mr. Brewer, regarding this car which you 
B cole what [46] was that purchased with? 
Whose funds? A. My own. 

Q. Is that money you took out of the business ? 

A. Money I wrote a check out of the business for. 

Q. Did you consider that money in the business? 
Did you consider that your money or Paramount’s 
money ? 


OrOoPOore 


vs. Charles P. Brewer, et al. Hy 


(Deposition of Charles P. Brewer.) 

A. It was my money. I had opened a bank ac- 
count with my own money and J operated from that 
bank account. 

Q. So, the money which you used to buy that ear 
with was your own personal funds? 

A. It was my company funds. 

@. Yon were not indebied to the company at that 
time ? 

A. What do you mean, indebted to the company ? 

Q. That was not money owing to the company at 


that time? A. What company ? 
Q. Paramount. A. Corporation? 
Q. Yes. A. I may have owed them money. 


Q. But it was not due? 

A. It could not have been due because I did not 
have it to pay to them. 

Q. What? 

A. I did not have money to pay to them. They 
could not press me for payment according to our 
agreement. [47] : 

Q. I see. 

\ A, And when they refused to furnish me a ear 
or truck or any conveyance, I told them I had to 
have a car and ‘ed Sibert told me personally that I 
had to go and buy one if I wanted it. 

Q. Did you go out and buy one? A. I did. 

Q. When did you buy it? 

A. I don’t remember the date. 

Q. You can give us the approximate date. 

A. I don’t know. It is someplace in vour com- 
plaint J think. 
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-Q. Give us the date the best you can. 
-.A. I don’t have any idea; somewhere in that 
spring. 

Q. March? 

A. Some time between March and June. 

Mr. Stott: What year? 

: A. 1947. 

Q. (By Mr. Smith): The money which you took 
to buy that with was money that was drawn out of 
the Paramount Pest Control account? 

A. In Portland, yes. 

Q. That car, was that put in the name of the 
Paramount Pest Control Service? 


A. It was not. 

Q. Was it put in your own personal name? 

A. It was put in my personal name. [48] 

Q. Do you have that car now? A. I do. 
Q. Do you use that car in the business ? 

A. ldo 

Q. Mr. Brewer, you of course are acquainted 


with this clause in the contract which provides: 
““The agent further agrees that for a period of three 
years aiter the termination of this agreement, or his 
period of employment, he will not, directly or in- 
directly, communicate or divulge to or make use of 
for the benefit of any person, partnership or cor- 
poration any of the trade secrets, formulas, process- 
ing methods of the company, or the names, addvesses 
or requirements of any of the customers of the com- 
pany or any other information related to the com- 
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pany’s business which he may have acqnired or 
learned during his enyployment.”’ 

Have you lived up to that provision ? 

Mr. Bernard: I object to that as calling for a 
eonclusion of the witness, calling for lis opinion on 
the issues as framed by the pleadings. 

Mr. Smith: Can he answer it, subject to the 
objection ? 

Mr. Bernard: No, I will not have him answer 
that unless the Court orders it. 

Q. (By Mr. Smith): Then, in this agreement, 
you agreed further that you would not, either as an 
employee, employer or otherwise, canvass, solicit or 
eater to any of the customers of the company [49] 
which you may have known by virtue of your. em- 
ployment. You have, however, solicited these cus- 
tomers, have you? 

A. J have solicited firms that were at one time 
on Paramount’s books. 

@. Do you consider it is your right to go into 
the pest control setvice in this area? 

‘A. There is nothing that says I can’t in the 
contract. 

Q. There is a provision in the contract which 
prohibits you from eanvassing or soliciting these 
eustomers, isn’t there? 

Mr. Bernard: f object to that as the contract 
speaks for itself. PP: 

Mr. Sinith: That is true. but I want to get this 
man’s idea on it. 
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Mr. Bernard: His ideas are framed by the plead- 
ings in this case, set out in writing. If you want 
to inquire as to the fact as to what he has done, I 
have no objection, but as to his opinion as to the 
legal conclusion that followed from his actions, then 
T object to that. In other words, you are asking for 
his opinion on the legal questions involved in this 
case. I have no objection to your asking what he 
has done; I haven’t the slightest objection. Then it 
will be for the Court to say whether or not what he 
has done is a violation of the contract under the 
issues in the case and the facts in the case. 

Q. (By Mr. Smith): Mr. Brewer, all the time 
that you were working as agent for the Paramount 
Pest Control Service, they were [50] a California 
corporation; you, of course, knew that they were a 
corporation ? 

A. I knew—I understood they were a corpora- 
tion. 

Q. You dealt with them as such? 

A. As such. 

Q. Yes. When is the first time you told the 
Paramount Pest Control Service, if you told them 
at all, that you were going into the pest control 


service for yourself? A. About August 6th. 
Q. So you were already in the business before 
you notified them of it? A. Yes. 


Q. When you notified them of it, they had al- 
ready known it before anyway ? 
A. They asked me if I was. 
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Q. In other words, not so much a notification as 
it was an admission ¢ A. Right. 

Q. Mr. Brewer, if I understand you correctly, 
regarding this contract, your only contention of a 
breach is your contention that Mr. Hilts insisted on 
a division of 20 per cent instead of the agreed divi- 
sion of fifty-fifty, as made by him and Ted Sibert ? 

A. No, Ted Sibert revoked that himself in the 
presence of Hilts, stating it would go back on a 
20 per cent the first day of July. I told him I would 
not have anything to do with them on a 20 per [51] 
cent basis. 

When did he say that? 

About the first of July. 

He said that about the first of July? 

Wes. 

Who was present at that time? 

I don’t remember all that were there. It 
was in the office of the corporation there in Oakland. 

@. But other than this question of whether it 
should be a 20 per cent basis or fifty-fifty basis, you 
did not make any other contention that the company 
breached their contract ? 


POPO Pe 


A. ‘hey breached it on one point. They tired 
to run it back to 20 per cent and I would not operate 
under that setup. 

Q. As far as your present frame of mind is eon- 
cerned, you had no other complaint ? 

A. Thad lots of complaints. 
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Q. Well, I mean complaints that were serious 
enough to be considered a breach of contract. 

A. Not any one of them. 

.Q: Then what were your complaints in_ the 
aggregate ? 

A. - It would take a long time to try to enumerate 
Naveen 

Q.. We have got the time. Go ahead and enu- 
merate them. 
. A. Well, for one thing, I couldn’t trust them. 

‘Q. You couldn’t trust whom? 

A. They had broken too many managers over too 
many pretenses [52] that I knew of up and down 
the Coast; they had gotten too many managers in 
the red by making them borrow money to give to 
them; they were always after me to try to get me to 
borrow money and give to them; they tried to get 
me to change my personal automobile from my name 
into the name of the Paramount Pest Control Serv- 
ice; in twelve months’ time they were after me at 
least nine times to do that; and I knew they had 
broken managers up and down the Ime and run in 
and grabbed supphes and equipment. I knew they 
could not be trusted when they would not live up to 
their contracts and I broke from them. 

Anything else. 

That is a part of it; a good part of it. 
What is the other part? 

That is the majority of it. 


OPOoPe 


Is there anything else that is of any concern, 
that is not trivial? A. Not too much so, no. 
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Q. Mr. Brewer, what did you instruct Rightmire 
and Dunean and Merriott to say when they ap- 
proached customers ? 

A. I never instructed them to say anything. 

Q. In other words, they were on their own to say 
anything they chose? 

A. No. ‘hey were not to knock anybody. ‘That 
has always been my policy. 

Q. I appreciate that, but as to what explanation 
that they [53] should give as to why they were not 
with Paramount any more? 

A. They were working for Brewet’s Pest 
Control. 

Q. Did vou instruct them to always tell eus- 
tomers, before they went in to make a service and 
when they went in to make a canvass—did you in- 
struct them to always explain to the customer that 
they were not any longer working for Paramount 
Pest Control Service? 

A. I never instructed them on any sales talk. 
They are men of integrity and they would not go in 
talking about Paramount Pest Control Service 
when they were working for the Brewer’s Pest 
Control. 

Q. So you never gave them any instructions as to 
what to say when they approached a customer ? 

A. Never at any time. 

Q. Regarding yourself, Mv. Brewer, when you 
approached a customer, did you always explain to 
the eustomer that vou were no longer working for 
Paramount Pest Control Service? 
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A. If it ever came up and they ever asked me, 
IL. did. 
®. If they did not ask you 
A. Itold them I was with Brewer’s Pest Control. 
Q. But you always skipped around that tender 


point as best you could, is that right? 

A. There was no tender point. 

Q. But you would never tell them, then, that you 
were no longer representing the Paramount. Pest 
Control! Service, unless [54] they asked you? 

A. If they had known I had been with Para- 
mount Pest Control Service, I told them that I was 
in business for myself under my own name. 

Q. Did you do that in every instance? 

A. Lord, no. 

Q. So, there were instances, then, when you 
would go in and do a servicing job for someone who 
had previously been served by you when you were 
working for Paramount Pest Control Service, and 
at that time you neglected to tell them vou were in 
business for yourself ? 

A. They seldom asked me if I was. If so, I 
always said yes. I solicited lots of accounts I had 
never known before, never had been near under the 
name of Paramount. I went in and told them I 
was Brewer’s Pest Control, and as to any accounts 
that had previously been Paramount Pest Control 
Service accounts, [ went in and told them I was 
Brewer’s Pest Control. 
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Q. Any time you served in your own individual 
capacity some customer who was previously a Para- 
mount Pest Control Service customer, you always 
told them that you were no longer with Paramount? 

A. I did not mention Paramount. Our talk was, 
when we entered a building, regardless of whether 
it was a sales pitch or service, ‘‘We are Brewer’s 
Pest Control.’’ That is the way we enter buildings. 

Q. Is it not a fact, Mr. Brewer, that there are 
instances when you would go ahead and do your job 
and then it was not until the job was finished and 
the ticket was written out for it, for the Job, after 
the job was completed, that you would tell the party 
you were no longer connected with Paramount? 

A. No, sir. Any time we do service, the people 
know they are having service from Brewer’s Pest 
Control. 

@. Every time? A. Always. 

Q. Going back to this assumed business name, 
the business, you say, was put in Rosalie Brewer’s 
name, principally because you did not have time to 
go up to the Court House that particular afternoon; 
then, later on, her certificate was withdrawn ‘and 
yours was put on record. Does she have an interest 
in that business? A. She is my wife. 

Q. Yes. Well, did you figure that you and she 
started out from scratch and that she helped you 
in that business and, therefore, she had an interest 
in the business? Js that it? 

A. Half the money that is used or made is hers. 
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Q. So she really would have an interest in the 
business even though we did not have the community 
property law? 

' A. The community property iaw makes 

Q. You don’t answer the question. 

A. What was the question? [56] 
--Mr. Bernard: If you are not familiar enough 


with the law to answer that, you are free to say so, 
Mr. Brewer. 

‘A. Well, all I know ts that, as my wife, she has 
an interest in anything I have. 

Mr. Smith: Does she have that by virtue of the 
fact that she is your wife or by virtue of the fact 
that she worked in the business ? 

A. By virtue of the fact that she is my wife. 

Q. Well, did she work in the business with you? 

A. She is not on the payroll, if that is what you 
mean. 

Q. Does she come down to the office and do any 
work? 

A. She helps me out now and then when I need 
help. 

Q. Does she work in the office? 

A. She does when she helps, yes. 

Q. You are a little evasive. I want you to come 
right out and lay it right on the line. 

A. She is not a paid employee. If there is any 
office work to be done that I don’t do and I ask her 
to do it, she does it. 

Q. How many hours a week or a month or how 
much time does she put in? 
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A. It varies; sometimes an hour a day, days 
when she works; two or three or four hours a week. 

@. In other words, she does not get any salary? 

A. None whatsoever. 

Q. But she does participate in the profits of the 
company ? [57] 

A. There hasn’t been any profits. Any money 
I make, she is bound to enjoy part of it as my wife. 

Q. In other words, she can draw money out of 
the company and use it for family expenses or for 
buying her clothes? 

A. Not for herself, she cannot. 

Q. How is it her money, then? 

A. It isn’t her money as Jong as it is in the 
company. 

Q. Then, is it your contention that she has an 
interest in the business because of the community 
property law? 

A. No, by virtue of being my wife. 

Q. And not by virtue of the fact that she does 
any work ? 

A. The work is not the reason that gives her any 
part of the business ? 4 

Q. What? . 

A. The work that she does is not the reason’ for 
her ownimeg any part of the business. 7: id 

Q. In other words, vou just feel that any wife 
has a financial interest in her husband’s businéss? 

A. She has an interest in it. 

Q. You consider her as a part owner? 

A. J consider her as my wite. 
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Q. Answer the question. Do you consider her 
as a part owner? 

- A. As my wife, she owns anything I own. 

Q. In other words, you and your wife own the 
business together ? A. Under the law, we do. 

Q. So, then, you consider, as far as title to this 
business is concerned, it is Just as much your wife’s 
as. it is yours? 

A. As much her business as mine, I suppose. I 
don’t know how the law would read on that. 

Q. Getting back to this question which was not 
answered, for the purpose of the record, Mr. Brewer, 
I want it made clear. Mr. Bernard made an objec- 
tion to your answering this question about you doing 
business within a period of three years. Of course, 
this-is not Mr. Bernard’s deposition. It is your 
deposition but, nevertheless, he is your attorney and 
apparently J would conclude he advises you not to 
answer the question, so I want the record clear as 
to whether you, Mr. Brewer, refuse to answer the 
question. 

Mr. Bernard: If it is the question I objected to, 
he certainly does object to it and I will advise him 
not to answer the question. 
 Q. (By Mr. Smith): You are, Mr. Brewer, of 
course, following the advice of your attorney? 

A. Of course. 

- Q. I will ask you, in conducting this pest control 
service for the Brewer Pest Control Service, are 
you using the same methods or similar methods as 
used. with the Paramount Pest Control Service? 
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A. {| use methods used by the pest control 
industry. 

QM. You have not answered my question. [59] 

A. Paramount—l don’t know all of their 
inethods. I know our methods. Our methods were 
not always Paramount’s methods. 

Q. But you do use Paramount’s methods? 

A. | don’t know what their methods are except 
the ones—I know the methods that we use. 

Q. Did you work in pest control service before 
working for Paramount Pest Control Service ? 

A. I did not. 

Q. Did you go through any period of training 
with them? A. One week. 

Q. Whom did you work under? 

A. Carl Duncan. 

@. During this period of one week, did Carl 
Duncan show you the way they eradicated insects 
and various pests ? 

A. As much as he could, he did, yes. 

Q. Whereabouts did you work with Carl 
Dunean ? A. In Oakland, California. 

Q. Working with him that one week, that is the 
first time you ever had any pest control experience ? 

me Tits. 

Q. Then, after working that one week with Car] 
Dunean, what did you do? A. I went selling. 

©. Does that mean soliciting accounts ? 

A. Soliciting accounts. [60] 

Q. How long did you solicit accounts ? 

A. Oh, a week or two weeks. 
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Q. Whom did you work under then? 

A. They had a sales manager, I think you might 
eall him, in the office that was more or less the head 
of the personnel. 

Q. Was that out of the Oakland office? 

A. Right. 

Q. After these two weeks selling, what did 
you do? 

Did a little trouble shooting here and there. 
Who were you working under? 

The same party, personnel—John Kehoe. 
John what? A. John Kehoe. 

How long did you do this trouble shooting? 
Oh, for a week or two. 

‘hen what did you do? 

I was shipped to Oregon. 

When you came up to Oregon, did you im- 
Pedicle take over the Oregon office ? 

A. Shortly thereafter, yes. There was no office 
at that time. 

Q. You replaced Taylor, did you not? 

A. Yes. 

Q. Taylor had a place where he received office 
phone calls? A. Yes. 

And stored supplies and things? [61] 
Yes, in his apartment. 

So you took over where Taylor left off? 
Right. 

Who came up here to help you? 


LOPOPOoOPOo 
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A. Vlarold Thilts came up to help me get the 
hooks—to check the books over, and then he went 
back to California. 

Q. Did anybody else work with you? 

A. Notat that time. Had somebody working for 


the company 

Q. Who was that? 

A. Some young fellow with a crippled leg. 

Q. How long did he continue to work with you? 

A. I took over the 10th of April and I think he 
stayed on the payroll until the first of May. 

Q. Then he was the only man working with you 
from April to May? 

A. Here in Portland. There was one man on the 
payroll in Salem. 

Q. Then, after that, whom did you work with 
that were Paramount Pest Control employees? 

A. Some time around the first of May, Ted 
Sibert came to Oregon and saw the condition I was 
in, no help, no work, and he ealled Califormia and 
got Carl Duncan to come up and, shortly thereafter. 
IT hired Rightmire to go to work—and Carl Dun- 
ean—had him up and worked with him three or 
four days, something like that. [62] 

Q. Carl Duncan, is that the man who tanght vou 
and Rightmire most of the tricks of pest control and 
pest eradication ? 

A. <All that he could, durmg the time that he 
was with us. 

Q. These methods vou were tanght while work- 
ing for the Paramount Pest Control Service, vou 
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used those in vonr own business, or you use those i 
your own business now? A. Hardly anew. 

Q. But vou do use some of them? 

A. None that the entire pest control industry 
does not use. 

Q. Regarding the formulas and poisons that you 
put around—yon are not a chemist, are you? 

A. I am not. 

QO. How did vou learn to nix these poisons? 

A. By going to the County Agent and going and 
talking to my eompetitors here in Portland. 

Q. Did you learn any of that while you were 
working for Paramount Pest Control Service? 

A. No, they had no formulas. 

Q. The Paramount Pest Control Serviee had 
formulas, though, didn’t they? 

A. They didn’t have any to my knowledge; at 
least, they could not supply me with any. 

Q. Didn’t they have poisons? 

A. Yes, they had poisons. 

Q. Didn't they supply you with poisons? [63] 
A. Raw poisons, yes. 

Q. Didn't they tell vou how the poisons were to 
be mixed? A. How they were what? 

Q. Mixed. 

A. They were not mixed. They were bought 
direct from the stores. 

Q. Is it vour contention that all the poisons used 
by Paramount Pest Control Service are poisons 
which ean be bought over the counter from stores, 
or prepared ? A. Almost exclusively. 
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(). Give me the exceptions? 

A. hey used to make a spray that they said 
they made themselves. T have no idea what tt was 
or what it consisted of. It was furnished fo us in 
bulk, if we wanted to buy it. 

Q. But all other poisons can be bought in stores 
the same as patent medicines can be bought in 
stores ? 

A. ‘To the best of my knowledge, they can. 

Q. Is it your contention that there is no such 
thing as secret formulas that the Paramount Pest, 
Control Service have that you used? 

A. None that I ever heard of. 

Q. You came to Oregon because you were sent 
up here by Paramount Pest Control Service? 

A. Right. 

@. And some of the customers that you are now 
serving are customers that you met and knew of 
because of work you did as [64] agent for the Para- 
mount Pest Control Service? 

A. Some of them. 

Q. And those you have canvassed and solicited 
to give their trade to you? 

A. 1 have solicited some customers of theirs. 

Me Stith: hat is all that we have. 

Mr. Bernard: I have a question or two that I 
want to ask. 

Mr. Siwith: Before I forget about 14 I might 
reiterate that vou are weleome to the books or the 
exhibits any time you want them. 
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used those in your own business, or you use those in 
your own business now? A. Hardly any. 

Q. But you do use some of them? 

A. None that the entire pest control industry 
does not use. 

Q. Regarding the formulas and poisons that you 
put around—you are not a chemist, are you? 

A. Iam not. 

Q. How did you learn to mix these poisons? 

A. By going to the County Agent and going and 
talking to my competitors here in Portland. 

Q. Did you learn any of that while you were 
working for Paramount Pest Control Service? 

A. No, they had no formulas. 

Q. The Paramount Pest Control Service had 
formulas, though, didn’t they? 

A. They didn’t have any to my knowledge; at 
least, they could not supply me with any. 


Q. Didn’t they have poisons? 

A. Yes, they had poisons. 

Q. Didn’t they supply you with poisons? [63] 

A. Raw poisons, yes. 

Q. Didn’t they tell you how the poisons were to 
be mixed ? A. How they were what? 

Q. Mixed. 


A. They were not mixed. They were bought 
direct from the stores. 

Q. Is it your contention that all the poisons used 
by Paramount Pest Control Service are poisons 
which can be bought over the counter from stores, 
ar prepared ? A, Almost exclusively. 
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@. Give me the exceptions? 

A. They used to make a spray that they said 
they made themselves. I have no idea what it was 
or what it consisted of. It was furnished to us in 
bulk, if we wanted to buy it. 

Q. But all other poisons can be bought in stores 
the same as patent medicines can be bought in 
stores? 

A. ‘To the best of my knowledge, they ean. 

Q. Is it your contention that there is no such 
thing as secret formulas that the Paramount Pest, 
Control Service have that you used? 

A. None that I ever heard of. 

Q. You came to Oregon beeause you were sent 
up here by Paramount Pest Control Service? 

A. Right. 

@. And some of the customers that you are now 
serving are customers that you met and knew of 
because of work you did as [64] agent for the Para- 
mount Pest Control Service? 

A. Some of them. 

Q. And those you have canvassed and solicited 
to give their trade to you? 

A. I have solicited some customers of theirs. 

Mr. Smith: That is all that we have. 

Mr. Bernard: I have a question or two that TI 
want to ask. 

Mr. Smith: Before IL forget about it, I meght 
reiterate that vou are welcome to the books or the 
exhibits anv time you want them. 
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Mr. Scott: We want the audit and you won’t 
give us that. 

Mr. Smith: If you ask for it in the right man- 
ner and the Court orders it, orders us to give it to 
you, we will abide by the ruling of the Court. 

Mr. Bernard: I should hope you would. That 
is very generous of you. 


Cross-Examination 
By Mr. Bernard: 

Q. In questioning you about one of these ac- 
‘counts or statements that Hilts presented to you, 
presented you with, Mr. Smith asked you if you had 
written any letter denying the account that had been 
reached between you and Hilts. As a matter of fact, 
did you and Hilts reach any accounting ? 

A. Never reached an account. 

Q. Now, about this inventory: Tell me what that 
inventory was [65] and how it was delivered. 

A. It was an inventory taken around the first or 
second day of August by Harold Hilts and myself 
of the office equipment and office supplies, exter- 
minating equipment and exterminating supplies 
that I had at the time. 

@. Who took that inventory? 

A. That was in the handwriting of Harold Hilts. 
He and I together made it. He jotted it down as I 
checked it and ealled it off and he checked it. 

@. And all of these articles were delivered to 
the Paramount Pest Control Service? 
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A. Those were all delivered with the exception 
of these two items, and T took Harold Hilts ont 
and let him see those items and-—— 

Mr. Smith: If you don’t mind an interruption, 
could you give me those items and tell me where 
they are? 

A. There is one hi-fog machine and one spray 
trailer. 

One hi-fog machine and one what? 

One trailer. 

One spray trailer? 

A spraying machine trailer. 

Whereabouts are they? 

Those are at my home. 

Where is that located ? 

That is at 4929 Northeast 28th Avenue. [66] 
4929 Northeast 28th? 

Yes. If they are willing to pay for those, 
they ean have them. 

@. Vhat is different. How much? 

A. Their value, minus depreciation. 

Mr. Smith: I trust you don’t mind this inter- 
ruption ? 


> OPOPOPOPS 


Mr. Bernard: Go ahead. 

Q. (By Mr. Smith): In other words, you have 
those, but you won’t give them up unless you are 
paid their purchase value less depreciation? 

A. That is what they were to pay me for, all of 
my supplies, and they have not paid me for any of 
then, yet. I do not feel I should turn over more of 
them under the same conditions. 


530 Paramount Pest Control Service 


(Deposition of Charles P. Brewer.) 

Q. So, then, if they went out to get them now, 
they would not get them? 

A. At the present moment, no. At the time of 
the contract, they would. 

@. What? 

A. Had they wanted them at the time, when they 
agreed to settle with me according to the audit, they 
would have had them if they had come and got them. 

Q. They could have had them on August Ist 
without paying you anything further? 

A. They could have. 

Q. (By Mr. Bernard): Now, outside of the 
property that was in [67] the office at the time, 
about August first, where was the other property, 
Mr. Brewer? 

A. It was in a warehouse at 15th Northwest and 
Marshall. 

* Q. How was that delivered to the Paramount 
people? 

A. It was delivered to them in this respect: I 
had refused them entrance to there until such time 
as we had made an agreement or reached an agree- 
ment that was reached between 'T. C. Sibert and 
Harold Hilts and a few others and myself in the 
presence of the others. 

@. What was that agreement? 

A. The agreement was that they would pay me 
for my supphes and my equipment, both office and 
extermination, and we would settle our accounts 
according to a C. P. A. audit of the books done by 
a Portland accounting firm. 
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@. What did you do then towards turning the 
supplies over to them ? 

A. | met Warold Hilts and Wendy iisher up at 
the building in which our office was and our supphes 
were stored. 1 called the manager of the building 
out there and told him as of that date forward the 
Paramount Pest Control Service would have the use 
of that building that [I had rented, the room that I 
had rented there. 

@. And did you have a key to it? 

A. At that time I had a key, and I gave them a 
key then. 

@. Did you discuss with these men who should 
make that audit? [68] 

A. Yes. They asked me who to go to to make 
an audit and I said I didn’t know of any firm in 
town except one that I knew of that was in the same 
building where the office was at that time. 

I said, ‘‘There is a firm there. I know they are 
accountants,’’ and the next morning—their names, 
by the way, are Jones and Young. 

The next morning T. C. Sibert went to them and 
told them about the split-up between myself and 
Paramount, and asked them if they would audit the 
books. And Mr. Young, as I understand, told him 
he would. 

My. Young asked me for mv copy of the franchise 
and got a copy from them, and went in and sat 
down to do an audit of the books. T. C. Sibert came 
back and jumped on him and said he understood he 
was going to trv to hang the Paramount Pest Con- 
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trol Service, and Mr. Young threw both of his hands 
in the air and told him he wouldn’t have anything to 
do with the books, that is all, and he in turn took 
up the phone and called Sawtell, Goldrainer & Com- 
pany. 

Q. Who did you say took up the phone? 

A. Mr. Young told Mr. Sibert he could recom- 
mend him or he would eall and, from what I under- 
stood, Mr. Young called Sawtell, Goldrainer & Com- 
pany and told them that there was a set of books 
there that we wanted an audit made of and would 
they do it and they said they would and they sent 
a man down there [69] and pulled an audit on those 
books. 

Q. Is that the audit that you have requested an 
inspection of? A. Yes, sir. 

Mr. Bernard: “nat is "alt, 

Mr. Smith: You don’t want the books? 

Mr. Bernard: If I want the books, I know how 
to get them. 

Mr. Smith: All right. 

And Further Deponent Saith Not. 


(Signature of witness to the foregoing depo- 
sition expressly waived by the witness and by 
counsel for the respective parties.) [70] 
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State of Oregon, 
County of Multnomah—ss. 


J, Ira G. Holeomb, a Notary Public for Oregon, 
do hereby certify that on the 7th day of January, 
A.D. 1948, before me as such Notary, at Room 503 
United States Court House, in the City of Portland, 
County of Multnomah, State of Oregon, personally 
appeared at the time and place mentioned in the 
eaption and stipulation set out on pages numbered 
1 and 2 of the foregoing transcript Charles P. 
Brewer, a defendant, produced as an adverse party 
on behalf of the plaintiff. 

Mr. F’. Leo Smith and Mr. George E. Birnie, of 
attorneys for plaintiff, appearing in its behalf; and 
Mr. EK. F. Bernard and Mr. Plowden Stott, attor- 
neys for defendants, appearing in their behalf; 
and the said witness being by me first duly sworn 
to testify the truth, the whole truth and nothing but 
the truth, [71] and being carefully examined, in 
answer to oral interrogatories and cross-interroga- 
tories propounded by the attorneys for the respective 
parties, testified as in the foregoing annexed depo- 
sition, pages numbered 1 to 70, both inclusive, set 
forth. 

I further certify that all interrogatories and 
cross-interrogatories propounded to said witness, to- 
gether with the answers of said witness thereto 
and all objections and motions taken or made. and 
other proceedings occurring upon the taking of said 
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deposition, were then and there taken down by me 
in shorthand and thereafter reduced to typewriting 
under my direction; and that the submission of the 
deposition, when fully transcribed, to the witness 
for examination and reading to or by him, and op- 
portunity to the witness to make any changes in 
form or substance and signing of same by the wit- 
ness were waived by the witness and by the parties; 
and that said deposition has been retained by me for 
the purpose of sealing up and directing it to the 
Clerk of the above-entitled Court, as required by 
law. 

J further certify that I am not a relative or em- 
ployee or attorney or counsel for any of the parties, 
or a relative or employee of such attorney or coun- 
sel, or financially interested in the action. 


In Witness Whereof, I have hereunto set my 
hand and notarial seal this 9th day of January, 
A.D. 1948. 

[Seal] /s/ IRA G. HOLCOMB, 

Notary Public for Oregon. 

My Commission Expires July 21, 1948. [72] 
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[indorsed]: No. 11892. United States Circuit 
Court of Appeals for the Ninth Circuit. Para- 
mount Pest Control Service, a corporation, Appel- 
lant, vs. Charles P. Brewer, individually and doing 
business as Brewer’s Pest Control, Rosalie Brewer, 
his wife, Raymond Rightmire, Carl Duncan and 
Earl Merriott, Appellees. Transcript of Record. 
Upon Appeal from the District Court of the United 
States for the District of Oregon. 


Filed April 8, 1948. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
Ninth Circuit 
No. 11892 


PARAMOUNT PEST CONTROL SERVICH, a 
corporation, 
Plaintiff and Appellant, 


VS: 


CHARLES P. BREWER, individually and doing 
business as BREWER’S PEST CONTROL; 
et al., 

Defendants and Respondents. 


ORDER RELIEVING APPELLANT FROM 
PRINTING OR REPRODUCING EXHIBITS 


On the Application of Paramount Pest Control 
Service, a Corporation, Appellant in the above en- 
titled matter, and the Affidavit of Kenneth C. Gillis 
supporting said Application. and good cause appear- 
ing therefore; 

It Is Hereby Ordered that Appellant, Paramount 
Pest Control Service, a Corporation, be and it is 
herebv relieved from printing or reproducing the 
Exhibits to be used on Appeal in the above entitled 
matter and that said Fxhibits shall be used in their 
origina! form. 


Dated: April 19, 1948. 
/s/ FRANCIS A. GARRECHT, 
Judge. 


[Endorsed]: Filed April 19, 1948. 


we. Chamies P. Brewer, ct al. Dot 
[Title of Civeuit Court of Appeals and Cause. ] 


STATEMENT OF THE POINTS ON WHICH 
APPELLANT. INTENDS TO RELY ON 
APPEAL; DESIGNATION OF PARTS OF 
RECORD TO BE PRINTED 


1. Appellant adopts in full the Points on which 
he intends to rely as specified in the record on file 
with the above entitled Court. 


2. Appellant designates the following parts of 
the record to be printed, namely: (1) The entire 
certified typewritten record, the Deposition of 
Charles P. Brewer, and this statement and certifi- 
eate, excluding Exhibits. (2) The Order of this 
Court relieving Appellant from printing or repro- 
ducing Exhibits and permitting them to be con- 
sidered in their original form. 

Dated: April 21, 1948. 

/s/ ROBERT R. RANKIN, 
/s/ KENNETH C. GILLIS, 
Attorneys for Appellant. 


[Affidavit of service by mail attached. ] 
[Endorsed]: Filed April 22, 1948. 


